Fines, Fees, and Fundamental Rights: How the Fifty States
Measure Up, Seven Years After Ferguson

I. Introduction

In the summer of 2013, I sat down with a defense attorney
in a small Mississippi Delta town to ask how her municipal
court was handling misdemeanors and violations. She
laughed and said that she had never set foot in that courtroom and couldn’t imagine why she would bother. After all,
she said, “it’s mostly just traffic court.”
As it turned out, that court’s judge had issued hundreds
of arrest warrants for people who were struggling to pay
exorbitant fines and supervision fees in traffic-related cases.
His court was disposing of cases in sixty seconds or less,
and putting anyone who couldn’t pay right away on
“offender-funded” probation. Some of those people told me
that the only thing their probation officer ever said to them
was, “I hope you’ve got my money today.” Many eventually
ended up behind bars for failing to pay debts they couldn’t
even afford to put a dent in.1
At the time, the local attorney’s dismissive, “nothing to
see here” attitude toward low-level fines and fees cases was
only too common. That, in spite of the tireless efforts of
some defenders, activists, and community leaders to sound
an alarm.2 But that situation changed for the better just two
years later.
In 2015, the U.S. Department of Justice published its
investigation of the police department in Ferguson, Missouri. The DOJ’s intervention was sparked by the nationwide outcry over Michael Brown’s death at the hands of
local police officer Darren Wilson. Its scathing report,
however, laid bare a much wider set of systemic problems.
Ferguson had adopted an approach to policing that was not
only racist but predatory. The municipality’s police and
courts were targeting the municipality’s poor and black
residents. What’s more, these authorities were deliberately
using their discriminatory enforcement of low-level
offenses as a moneymaking tool. It all added up to a kind of
legally sanctioned extortion racket.3
The Ferguson report had a nationwide impact. Beyond
the unique evils of Ferguson, it focused public attention on
the neglected, everyday injustice of the judiciary’s bottom
rungs. It laid bare for all to see what people close to the
problem already knew. A toxic mix of stiff fines, discriminatory policing, and an over-proliferation of punishable
offenses is a constant menace to many struggling Americans. Too many courts punish misdemeanors, traffic violations, and other relatively minor transgressions with

onerous monetary sanctions and user fees that people
simply cannot afford to pay—and then punish them more
harshly still when they don’t pay up.4 And too often, all of
this is part of a repugnant effort to raise revenue off the
backs of people who are already struggling to make ends
meet.5
Many advocates hoped that the Ferguson report and the
attention it garnered would mark a turning point. But did it?
Seven years after Michael Brown’s killing, are American
courts respecting the rights of litigants in fines and fees cases?
That question is incredibly difficult to answer, because it
requires us to look at a complex matrix of laws and policies
at the state and local levels.6 Fines and fees cases generally
unfold in state and local courts. The relevant standards—if
they exist at all—are rooted in a tangled mix of statutes,
court rules, executive orders, and state constitutional
requirements. Issues governed by statute in one state may
be determined pursuant to court rule in another, and left
largely to the discretion of individual judges in a third.
For example, take the three neighboring states of Texas,
Oklahoma, and Arkansas. Texas and Oklahoma both
require courts to conduct ability-to-pay assessments—
hearings where a court determines whether and/or what
a person can afford to pay in light of their financial circumstances—at the time monetary sanctions are imposed.
In Texas, this requirement is imposed by statute.7 In
Oklahoma, it is a function of court rule.8 And in Arkansas,
no statute or rule requires ability-to-pay assessments at the
time of sentencing. That means that individual courts can
choose to carry them out, or not, according to whatever
criteria they choose.
Furthermore, key fines and fees issues that are inextricably linked to one another may not be governed pursuant
to any one coherent approach. For example, courts in New
Hampshire and Massachusetts are guided by clear criteria
in determining a litigant’s ability to pay.9 However, in both
states, some fines or fees simply cannot be waived, irrespective of a person’s ability to pay them.10 It doesn’t do
much good to implement strong ability-to-pay procedures if
courts lack the discretion to actually modify or waive fines
and fees accordingly.
Muddying the waters even more, most states do not
have unified court systems.11 County, municipal, and other
local courts may approach similar issues in very different
ways, according to disparate rules and pursuant to very
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limited state control. This can create a gap between relatively progressive state laws and retrograde local practices.
It can also create pockets of good local practices that outstrip progress at the state level—as in San Francisco, which
has adopted a range of fines and fees reforms that have no
equal at the state level.12
All of this means that the national reality of court practices around fines and fees has many thousands of distinct
parts. For precisely this reason, there has been no comprehensive reporting on the laws, policies, and courtroom
procedures—or indeed the substantive outcomes—of fines
and fees cases across the country. We know that millions of
people are litigants in fines and fees cases, we know that
many of them are struggling with poverty, and we know
that they collectively owe something far in excess of $27
billion in fines and fees debt.13 However, our understanding of how the courts in individual states actually treat fines
and fees litigants is uneven, and often highly anecdotal.

In consultation with a group of external experts,15 NCAJ
translated these principles into seventeen concrete policy
benchmarks we think every U.S. state should be able to
meet, framed around the following real-world policy goals:
•

States should abolish all “user fees,” and in juvenile
courts they should also abolish monetary fines.

•

States should ensure that court and law enforcement
budgets are not tied to the amount of fines and fees
revenue they collect, so as not to incentivize predatory policing. Similarly, states should not use private
firms to pursue fines and fees debt, so as not to
incentivize abusive collection tactics.

•

All courts should be required to conduct ability-topay determinations whenever they sentence people
to fines and fees. They should also be guided by
concrete and mandatory standards in making those
decisions.

•

To make ability-to-pay determinations meaningful,
courts need to have the discretion to modify or waive
all fines and fees depending on their outcome.

•

No one should be punished for failing to pay fines
and fees debt unless the state actually proves that the
nonpayment was willful—that is, that the person
chose not to pay, rather than failed to pay because
their circumstances made it impossible.

•

States should not condition the right to vote, the right
to drive, or access to record expungement on payment of fines and fees debt.

•

States should collect and publish key data about the
impact of fines and fees, including a focus on different demographic groups.

II. Measuring State Performance

This past May, the National Center for Access to Justice
(NCAJ) published an index that tries to offer some clarity
around this confusing national picture.14 NCAJ’s Fines and
Fees Index rates how every U.S. state’s laws and policies
around fines and fees measure up against essential elements of rights-respecting practice. It also examines how
well the states perform in relation to one another. The goal
was not to benchmark states against a utopian ideal. Rather,
we set out to measure their laws and policies against
a minimally adequate rights-respecting approach to fines
and fees. We worked to set benchmarks that were ambitious, but also pragmatic and achievable by every state.
With this in mind, we rooted our work in a set of clear
principles that are meant to transparently ground the work
in NCAJ’s perspective—which, in turn, was heavily influenced by the external partners we worked with on the project. Those principles are as follows:
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•

States may use fines as an appropriate punishment
for violations of law, but they should ensure that
fines are tailored to reflect what a person can afford
to pay.

•

States should ensure that fines are not used to shift
the costs of the justice system away from government and onto the shoulders of individuals in conflict with the law.

•

States should ensure that courts take a rigorous and
proactive approach to ensuring that no person is
incarcerated or otherwise punished for “failing” to
pay fines and fees that they are unable to afford to pay
without undue hardship.

•

States should not impose unreasonably harsh collateral consequences on people with unpaid fines
and fees.

•

States should make rigorous efforts to collect key
data on the imposition and human impact of fines
and fees and make those data publicly available.
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Each of our seventeen benchmarks is weighted according to its relative importance, and a state that met all of
them would earn a perfect score on a 100-point scale. The
complete list of our seventeen benchmarks, along with
a detailed explanation of our rationale for including each of
them, is available online.16
The final step in this endeavor was to research the
degree to which every U.S. state actually meets these
benchmarks. The Fines and Fees Index measures whether
state laws, court rules, executive orders, and other sources
of policy align with our benchmarks. It does not purport to
measure the degree to which states and their courts actually
live up to their own policies, or implement them well. In
some cases, the gap between policy and on-the-ground
reality may be profound.
In assessing state performance, we made a deliberate
effort to recognize laws and policies that are somewhat
protective of rights, even though they don’t quite meet the
benchmarks we set out. For example, we awarded states
partial credit if they had good policies in place in the state
courts but failed to extend these to the local level. In many
cases, we also afforded partial credit to specific policy
approaches that we recognize as positive even though they
fall short of the benchmarked policies we think necessary.
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All of this necessitated an exhaustive research effort with
thousands of potential data points across the country.17
The larger point here is that we framed the research
around a desire to err in the direction of giving credit where
it’s due, and we also gave credit for good law and policy even
where it might not be implemented well on the ground.
This means that our results should, if anything, tend to
exaggerate the extent of states’ good practice. This makes it
all the more striking that our results were so uniformly
grim.
III. A Disturbing Picture

This article endeavors to unpack the practical implications
of NCAJ’s findings. The easiest way to summarize those
findings is as follows: No U.S. state is performing acceptably—let alone well—in its efforts to protect the rights of
litigants in fines and fees cases. Even the top score—
Washington state’s 54 out of 100—would be a failing grade
on any exam.18
The lowest-performing states on the Fines and Fees
Index—like Arkansas (6 out of 100), Alabama (5 out of
100), and Wyoming (3 out of 100)—have taken almost no
meaningful steps to ensure respect for litigants’ rights in
fines and fees cases. These states lack safeguards to prevent
people from being sentenced to monetary sanctions they
could never afford to pay. At the same time, they generally
allow draconian punishments for “failing” to come up with
the money. There is a general lack of binding standards and
guidance in some key areas, like how to determine whether
a person is indigent. Meanwhile, there is an absence of
necessary judicial discretion in others, like how much an
obviously poor litigant should be forced to pay in court fees.
The picture is more complicated with regard to the
highest-performing states. Generally speaking, these do
well in some areas but have glaring failures in others. For
example, Washington is ahead of most states in requiring
ability-to-pay determinations in fines and fees cases19 and
providing courts with substantive guidance on making
those determinations.20 On the other hand, the state strips
some people of their voting rights for failure to pay court
debt21 and continues to impose harmful administrative fees
in juvenile court cases.22 Oklahoma, another top performer, does not disenfranchise anyone simply because
they owe fines and fees debt, as Washington does.23 However, Oklahoma does not enshrine any criteria that speak to
a presumption that a litigant is indigent—an important
protective measure that Washington does have in place.24
Good practice on some issues is relatively widespread.
Twenty-one states explicitly require proof that any failure to
pay fines and fees was willful, before incarcerating someone on that basis. The same number of states have taken
desperately needed temporary steps to mitigate the impact
of fines and fees debt in light of the COVID-19 pandemic’s
economic fallout. And twenty-seven states—a razor-thin
majority but a majority nonetheless—refrain from stripping formerly incarcerated people of their voting rights
simply because they owe court debt.
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On the other hand, every state still makes use of pernicious user fees whose only purpose is to squeeze revenue
out of litigants who are often struggling with poverty. No
state does a passable job of collecting data on the impact of
fines and fees on vulnerable populations.
IV. Reasons for Optimism

There is a silver lining to this bleak overall picture,
though—one that could make reforms easier to win. While
no state performs well across the whole range of its fines
and fees policies, almost all of the good practice policies we
are looking for are on the books in at least one state. This
means that advocates pressing for change do not need to
persuade legislators to try something untested or invent
something new. They can, for the most part, point to
models that already exist in the real world.
Some good policies, like ensuring that courts have broad
discretion to waive or modify fines and fees, are relatively
widespread. Fifteen states meet that benchmark, and
another twenty-three states have at least taken partial steps
in the right direction. In other cases, like the need to
eliminate the conflicts of interest that arise when court or
law enforcement budgets depend on the amount of fines
and fees extracted from litigants, examples of good practice
are harder to find. Only four states meet that benchmark,
with one other enacting reforms that move it partly in the
right direction.25 But even in that case, we have real-world
examples that prove it can be done.
This proves that good practice is a practical reality rather
than a utopian ideal. To some degree, fines and fees turns
out to be an area where states really are functioning as the
“laboratories of democracy” they are often wistfully
described as. No state is doing well overall, but every state
could vastly improve its performance simply by replicating
policies other states already have on the books.
In fact, one could arrive at an overall fines and fees score
of 86 out of 100—considerably better than the real-world
top score of just 54—by cobbling together good policies that
already exist in one or more states. One way to get that
result would be to emulate policies that are already on the
books in a politically diverse collection of just seven states:
Utah, New York, Oklahoma, Washington, California, New
Jersey, and Rhode Island.26
What’s more, examples of good practice do not necessarily correlate with partisan control. Across many key
issues, like ending the suspension of drivers’ licenses for
nonpayment of court debt, examples of good practice are as
common in “red” states as in “blue” ones. It seems reasonable to hope that all of this speaks to a positive case for
reform that cuts across party lines. The example of good
fines and fees policies in Texas, for example, might be
useful in persuading Republican legislators in Florida that
reform is a good idea.
Persuasion has its limits, and it’s worth considering
whether empirical findings about state performance on
fines and fees can also be used to generate a less friendly
kind of pressure. Some blue-state legislators might indulge
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Figure 1.
Overall State Rankings on Fines and Fees

Source: National Center for Access to Justice, Fines and Fees (2020), https://ncaj.org/state-rankings/2020/fines-and-fees

smug and complacent assumptions about how Republicanled states perform on fines and fees issues, for example. But
across key areas of abusive policy—like the suspension of
drivers’ licenses for nonpayment of court debt—liberalleaning states rank prominently among the worst offenders. Confronting solidly blue states with the reality that
Texas outperforms them on key rights issues might be
a useful way to wake them up.
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Perhaps these findings can also motivate activists who
have trained their fire on Republican-led states for practices that many Democratic legislatures have also
embraced. For example, it would be salutary if activists
who have rightly slammed Florida for restricting voting
rights over unpaid court debts would ratchet up the pressure on blue states like Delaware that do exactly the same
thing.27
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V. The Way Forward

Since every state has such a long way to go, where is the
right place to begin? There’s no single answer. One could
make a strong case that states should focus on especially
harmful practices that hinge on policy at the state level—as
opposed to changes that would require distinct reform
efforts across dozens of county or municipal systems. This
would include, for instance, debt-based restrictions on
voting rights and debt-based suspensions of drivers’
licenses—areas where state rather than law always governs.
The Free to Drive campaign, led by the Fines and Fees
Justice Center, has made real headway pushing states to
reconsider debt-based license suspensions, for example.28
On many issues, change at the state level has more or
less far-reaching potential depending on whether the court
system is unified. In unified systems, the impact of reforms
can more easily percolate across the entire judiciary. In
non-unified systems, campaigns targeting numerous local
jurisdictions might be required. Change that might be
possible to realize through a unified court system’s judicial
rulemaking in one state may require changes to dozens of
independent municipal laws in another. That kind of
county-by-county trench warfare is simply unwinnable in
many states. Reforms might be won in one municipal system even as people living under another continue to suffer
abusive fines and fees policies.
This points to a powerful argument that reformers
should work toward creating unified systems where they
don’t exist—which describes about half of all U.S. states,
according to the National Center for State Courts.29
Because so much fines and fees enforcement happens at
the local level, reforms that impact only the state courts in
a decentralized system are of particularly limited utility in
this arena. A unified system makes systemic change easier
than it might be in a hydra-headed, non-unified system.
In some states, though, realistic hopes will lie in the
direction of relatively incremental steps—and certainly not
a restructuring of the entire judiciary. Incremental, politically feasible change will mean different things in different
states. In some states, it might require an emphasis on
progress that can be realized by court rule rather than legislative action. In others, it might mean winning local
reforms in large population centers—places where change
might be both politically achievable and high impact.
The bottom line is that there is an urgent need for
change, and it needs to start now, even if it can’t happen all
at once. NCAJ’s Fines and Fees Index shows that state
governments have largely failed to adopt modest, pragmatic
reforms necessary to guarantee meaningful respect for
litigants’ rights in fines and fees cases. Progress has been
halting, uneven, and in many states simply nonexistent—
despite an increase in public awareness and good reporting
on fines and fees injustice.
On the other hand, our findings show that the path
forward may be clearer than some advocates fear, even if it
isn’t an easy one to walk. A fractured and highly localized
policy landscape has kept one optimistic reality hidden
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from view: pockets of good practice do exist on most key
fines and fees issues. If states can be persuaded to look to
one another for inspiration, the country as a whole could
make tremendous progress toward a fairer justice system.
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