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Foreword

At the National Center for Access to Justice, we believe that every person deserves access to
justice — the opportunity to understand and assert their rights, in a neutral process under the fair rule of
law, with the power to enforce the result. But, while everyone deserves this, few obtain it.

The policy nightmare known as “fines and fees” illustrates the gap. The same government-
imposed sums — for example, the fine and the fee that accompany a ticket for a broken tail-light — pose a
substantial challenge for a person between jobs, but are a mere slap on the wrist (the equivalent of a
restaurant bill) for people with a significant salary. For indigent persons, the carceral entanglement that
follows fines and fees exemplifies the phenomenon known as “the criminalization of poverty.”

Life is unequal, of course, but it is fair to ask whether our justice system can deliver on its
promise of equal justice when individuals with differing resources, and some without resources at all,
are required to pay the same. In 1983, the Supreme Court underlined the core principle at stake, holding
in Bearden v. Georgia that payment must not be compelled by threat of incarceration in the absence of a
showing that the person has the actual ability to pay. We know an ability to pay determination is critical
not only when the penalty is jail, but also whenever payment is demanded from those unable to pay.

To date, however, there has been only modest progress in assuring that ability to pay will be
considered meaningfully when government pursues revenue from individuals. Most states still do not
even require courts to make ability to pay determinations, much less specify how to make them, what
the standard of financial eligibility should be, or when to waive all (or a portion) of recovery.

However, it’s not all bad news, as there are have also been some breakthroughs. In our research
we identified the following ten policy models that states are using —in a variety of forms — to promote
fairness: i) judges must be able to waive or modify fines and fees; ii) judges must be required to make
determinations on ability to pay at all times; iii) procedural protections must assure the integrity of
ability to pay decisions; iv) a bright-line standard of indigency should direct a full waiver of payment; v)
statutory guidelines set conditions that justify full waiver or partial recovery; vi) official tools, such as
ability pay calculators and bench cards, help judges determine ability to pay; vii) practitioners’ tools
simplify the task for judges, viii) “day fines” adjust the amounts owed based on income and severity of
crime; ix) community service plans serve as an alternative to payment, and x) “payment plans” offer
another alternative.

The “ability to pay policies” we have gathered in this Report, each of which is already operating
in at least one of the 50 states, point the way toward equal justice for all in the treatment of fines and
fees. We are mindful of all who are struggling in our legal system for access to justice. We are grateful
for the opportunity this Report has provided to share our findings with activists, advocates, researchers
—all who are committed to taking next steps to improve the quality of justice in our country.

Spring 2024 David Udell | Executive Director
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Executive Summary

A. The Policy Scourge of Unaffordable Fines and Fees

Brooke Bergen spent almost a year in the Dent County Jail in Missouri for stealing an
S8 tube of mascara from Walmart. At the end, she owed 515,900 in fines and fees,
primarily for what’s known as “pay-to-stay”—the fees many states charge per night
in jail.* Ms. Bergen had never held more than a minimum wage job, and certainly
did not have enough savings to pay up front. She had to go to court monthly for
hearings on the fines and fees, spending half a day there for each appearance. There
was no official payment plan in place, but each month Ms. Bergen would have to
pay what she could scrounge together. If she did not appear for court or had no
money that month, the judge could send her back to jail (and often did with other
litigants), where they incurred still more debt. If she managed to pay S100 per
month—no small feat on a minimum wage salary—it would still take her more than
13 years to pay off the debt—all for stealing mascara.?

Ms. Bergen’s story is unusual because it was featured in a Pulitzer Prize-winning series in the St.
Louis Post-Dispatch, but the imposition of high fines and fees for even minor scrapes with the law is
unfortunately anything but unusual. State and local governments across the country impose fines as
punishment for everything from traffic and municipal code violations to felonies. On top of those fines,
they frequently add fees whose purpose is to fund law enforcement, the court system, and other
government operations. In many states, these include fees for a “free” public defender, probation and
parole supervision, electronic monitoring, and more.3 For even a minor infraction like stealing $8 worth
of goods, people can owe hundreds or even thousands of dollars.

People who cannot afford to pay court-imposed fines and fees suffer numerous and substantial
harms. Surveys in Alabama and New Mexico, for example, have found that eight in ten people who owe
fines and fees sacrifice basic necessities such as food, rent, car payments, and child support in their
attempts to pay off these debts.* Fines and fees can ruin credit, making it hard to buy a car or rent a
home. In more than half of states, people can have their driver’s licenses suspended for failure to pay,
ironically making it hard to get to work to pay off their debts.® Twenty states block people with
outstanding fines and fees from exercising the right to vote.® And in some places, as many as one in two
people with outstanding fines and fees have gone to jail because they could not afford to pay.’

While the harms fines and fees cause to individuals, families and communities can be grave, the
economic benefits are relatively small. One study found that, on average, counties spent 41 cents for
every dollar they collected in fines and fees revenue on jail and court costs alone.® One county in New
Mexico spent $1.17 collecting fines and fees for every dollar it raised, meaning that it lost money.°

The most direct way to address the harms is to abolish fees and to right-size fines. Momentum is
building across the country to eliminate court fees altogether, and to eliminate juvenile court fines as
well as juvenile court fees. Recognizing, however, that even if those campaigns are ultimately successful,
adults will continue to face fines—and that in many places fee elimination campaigns may take years or
decades to succeed—NCAJ set out to address the present harms by finding laws and practices that
meaningfully consider people’s ability to pay, and that could be adopted in more jurisdictions right now.
The goal of this report is to provide communities considering reform with these real-world examples of
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polices that have been identified by experts and other stakeholders as valuable, and that are potentially
replicable. By and large, however, the examples provided here have not been made subject to empirical
evaluation, so a critical next step would be to carry out such evaluation.

B. The Project to Identify Policy Models

Building on NCAJ’s Fines and Fees Justice Index—an online tool that ranks states based on their
degree of adoption of policies that curb abusive fines and fees practices—NCAJ set out to find examples
of states that provide especially good protection for people, focusing on states’ requirements and
procedures for determining ability to pay.!® NCAJ did a deep dive into the laws on the books for each
state that received credit in its Fines and Fees Justice Index for benchmarks that touch on ability to pay;
researched caselaw in each state that requires judges to make ability to pay determinations; completed
an extensive literature review of writings and studies on ability to pay practices in fines and fees cases
across the country; analyzed bench cards that provide guidance to judges about setting fines and fees;
and interviewed practitioners across the country.

Based on this analysis, NCAJ found that no state or locality is doing well, overall, when it comes
to determining ability to pay. We did, however, find examples of laws and practices — policy models --
that stand out as worthy of consideration for evaluation and for possible replication because they
appear to be more protective, as compared to those in other states. In this report, we have gathered the
policy models that impressed us as worthy of additional consideration and evaluation.

C. The Policy Models

The following are NCAJ’s top recommendations for policy models that are worthy of further
consideration because they are appear to be useful in reducing the likelihood that judges would impose
and compel payment of fines and fees from people unable to afford to pay:

1. Court has Power to Waive or Reduce All Fines and Fees. The threshold question for every state
when it comes to fines and fees is: do judges have the authority to waive or modify all fines and
fees? Without that, even if judges waive discretionary fines and fees, the mandatory charges can
continue to trap people in cycles of debt and incarceration.

2. Court has Duty to Make Ability to Pay Determinations at Critical Times. There are at least four
critical points at which judges must determine ability to pay, with multiple policy models
available to guide how these determinations are made: (1) prior to imposing fines and fees; (2)
upon request at any time; (3) after incarceration; and (4) before imposing any sanctions for
failure to pay.

3. Procedural Protections During Ability to Pay Hearings. Procedural protections—such as
requiring judges to hear particular evidence and to put their findings on the record—are
important to ensure that any time judges make an ability to pay determination, they consider
the person’s individual circumstances and finances. Without that, even if judges were required
to conduct an ability to pay hearing, they could simply check a box to indicate that they had
considered ability to pay without undertaking a meaningful determination. Another important
protection is the right to counsel where ability to pay is at issue because a court must decide



whether the party is in contempt for failure to have made a court ordered payment.

Waiver of Fines and Fees When a Person is Indigent. Several states have created a bright line
test to determine when judges should presume that a person is unable to afford to pay and,
therefore, order waiver of all fines and fees. lllinois has the highest income threshold, creating a
presumption that a judge should waive fines and fees if a person’s income falls below 200
percent of the federal poverty level.!! Recognizing that receipt of public benefits means that a
government agency has already determined that the person does not have the means to pay for
basic necessities, most states with such a standard also provide a shortcut for judges, presuming
that a person is unable to afford to pay fines and fees if they receive public benefits. Some
states take into account other life circumstances, providing that judges should waive fines and
fees if, for example, the person has been involuntarily committed to a state mental hospital, has
been declared totally disabled, or is unhoused.

Statutory Guidelines for Determining How Much a Person Can Afford to Pay. Having effective
guidelines for determining when a judge should waive fines and fees entirely based on indigency
does not protect many financially struggling people—not yet indigent—from becoming indigent
as a result of fines or fees. Some states have codified standards that courts must consider when
determining how much a person can afford to pay (although in some states these factors only
come into play when a court is deciding whether to incarcerate a person for failure to pay). The
factors broadly fall into three categories: (1) income and assets; (2) debts and expenses; and (3)
life circumstances. lllinois has taken a different approach to other states, directing judges to
reduce fines and fees by pre-set percentages based on the degree to which the person’s income
exceeds indigency as reflected in bracketed income levels.?

State-Created Tools to Help Judges Determine Ability to Pay. Several states have created tools
to help judges determine appropriate fines and fees amounts based on ability to pay
assessments. Washington State, for example, has attempted to provide guidance to judges
about how to determine fines and fees amounts by creating a Legal Financial Obligation (“LFO”)
calculator that helps judges determine ability to pay.®® California has created an online tool,
Mycitations, that allows people facing traffic fines to apply for a reduction in what they owe.
Other states have attempted to fill the gap with judicial bench cards.

Practitioners’ Tools that llluminate Ability to Pay. In some states, practitioners have created
tools that help present evidence and argument to judges to facilitate the determination of
ability to pay. In lowa, for example, a legal aid lawyer has created abilitytopay.org, a tool which
asks litigants a series of basic questions about where they live, their family composition, and
their income. The tool then auto-populates with assumptions the IRS has created about average
cost of living expenses in each county. Using this data, the tool creates a recommendation about
how much the person can afford to pay based on their monthly disposable income. In
Oklahoma, another legal aid lawyer has created a questionnaire to elicit stories about the
hardships a person faces as a result of the fines and fees. The tool asks questions like: When was
the last time you had to get food from a food pantry? What is the most you have ever earned in
a year? And how many times have you had to sleep on a friend or family member’s couch
because you could not afford rent? The theory behind this approach is that hardship is not a
number, but a story. These approaches, and others employed by advocates, are important to
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courts as they work to render determinations that are fair.

8. Day Fines. Many laws in Europe and South America provide a different model. There, fines are
not set at a particular amount that judges can modify if the person cannot afford to pay. Rather,
fines are always pegged to the severity of the offense and the person’s income. A particular fine,
for example, might be set at five times a person’s daily wages, which would be much higher for a
person with means than a person living paycheck to paycheck.

9. Community Service, Education and Activities Offer Alternatives to Payment. One method for
reducing overall fines and fees is community service. Such requirements, however, can become
onerous if judges do not take into account people’s life circumstances, define community
service too narrowly, or credit people for their time at very low monetary rates. Some states
have attempted to address these problems by creating a broad definition of community service,
creating waivers for people if performing community service would create an “undue hardship,”
capping the total number of hours a person can be required to complete, and crediting people
at a reasonable rate.

10. Payment Plans as an Alternative to Payment in Full Up Front. Some states provide that anyone
can pay with a monthly payment plan rather than in one lump sum. One important guardrail
with payment plans is to require that judges make an initial ability to pay determination before
setting the overall fines and fees, so that people do not have to pay a total amount that, even if
broken up into monthly payments, would take years or even decades to pay off. Another
safeguard is to put caps on the amount of money due each month. Importantly, Delaware bars
courts from charging interest, payment plan fees, or late fees if people miss a payment, avoiding
the problems that can arise when people select a payment plan that ends up costing them more
over time. '

Our findings underscore what people who face unaffordable fines and fees have known for
years: across the country, fines and fees inflict years-long and sometimes lifelong burdens on people,
harming them simply because of their poverty. But there are rays of hope because of the policy models
that states are adopting to eliminate fees, right-size fines, and make meaningful determinations of
ability to pay. We hope that this report will provide real-world examples for evaluation and replication
by those who are working to fix this broken system.
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Report

The Ability to Pay: Closing the Access to Justice Gap with
Policy Solutions for Unaffordable Fines and Fees

A. INTRODUCTION

I Background

For stealing an S8 tube of mascara from Walmart, Brooke Bergen spent almost a
year in the Dent County Jail in Missouri. At the end, she had a 515,900 bill, primarily
for “pay-to-stay” fees—the sums many states charge as room and board for a night
in jail.*> Ms. Bergen had never held more than a minimum wage job. The judge
required her to appear for court once a month, spending half a day there for each
appearance. There was no official payment plan in place, but each month Ms.
Bergen would have to pay what she could scrounge together. If she did not appear
for court or had no money that month, the judge could send her back to jail (and
often did with other litigants), where they incurred still more debt. If she managed to
pay 5100 per month—no small feat on a minimum wage salary—it would still take
her more than 13 years to pay off the debt.?®

Ms. Bergen’s story was profiled in a Pulitzer Prize-winning series in the St. Louis Post-Dispatch.
But countless stories just like hers go unreported. State and local governments across the country
impose fines as punishment for everything from traffic and municipal code violations to felonies. They
then tax people with extra fees whose purpose is to
fund law enforcement, courts, and other government
operations. In many states, these numerous fees In Washington State alone

include charges for a “free” public defender, there are more than 150

probation and parole supervision, electronic . .
monitoring, court-ordered drug testing, counseling, different fines and fees that

community service participation, and more.'” In judges may—and sometimes
Washington State alone, there are 156 different fines must—impose.

and fees that judges can (and sometimes must)
impose.!®

When it comes to fines and fees, access to justice depends on a person’s finances. People with
means who can pay fines and fees outright can resolve their cases and move on, sometimes without
spending any time in jail or prison. People who cannot promptly pay, however, not only face late fees
and high interest rates on the outstanding debt, but are sometimes also jailed for failure to pay,
incurring additional penalties such as pay-to-stay fees. This means that those with the least means often
end up owing the most—and remain hopelessly entangled with the criminal legal system for long
periods of time. For example, a person arrested for theft in the third degree in lowa would be required
to pay $1,133 in fines, fees, and victim restitution. If they pay immediately, they can avoid jail. If the
person cannot pay, however, there is an additional $1,260 indigent defense fee for the appointment of a
public defender and roughly $2,100 in jail fees, charged at a rate of $70 per day, plus a 15 percent
collection fee. That’s a total of $4,497—a 441 percent increase in the bill.® Many states also contract
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with debt collectors, who often charge collection fees. In Washington State, for example, if the debt is
turned over to a collection agency, that agency can charge up to a 50 percent “collection fee” if the
outstanding obligations are under $100,000 and up to a 35 percent fee if the outstanding debt is more
than $100,000.%° The letter of the law thus provides for the poor to pay more.

Person #1 — not indigent — Theft 3 ' Person #2 — indigent — Theft 3
Fine S 855 Fine S 855
Victim restitution S 30 Victim restitution S 30
Filing fees S 100 Filing fees S 100
Indigent defense fee S 1,260
Jail fees S 2,100 (570 per day)
SUBTOTAL S 985 SUBTOTAL S 4,345
15% fees S 148 15% fees S 652
TOTAL $ 1,133 TOTAL S 4,997

Source: https://www.pda-iowa.org/conference-recordings/v/alex-kornya-abilitytopay-why-it-matters-when-to-do-it-
and-some-ideas-for-how-to-get-it-done

Meaningful ability to pay determinations, in which judges set fines and fees according to a
person’s means, could go a long way to creating more equity and greater access to justice, but
meaningful determinations are almost always elusive. Few states require judges to conduct ability to
pay determinations, and fewer still provide any meaningful guidance about what to do once a judge has
considered a person’s ability to pay. This article is about ability to pay: what it means, when it is
considered, how it is determined, and whether it could be determined better.

Although no state’s policies and practices on fines and fees are worthy of replication in full, this
paper explores laws and practices in place across the United States that aim to prevent the states from
compelling unaffordable payment. Using research from statutes, caselaw, judicial bench cards, and
additional sources, this paper explores policy models for: (1) authorizing judges to waive or modify all
fines and fees so that the charges fit the particular circumstances of the case; (2) requiring judges to
conduct determinations of ability to pay at critical times, including before setting fines and fees, any
time a litigant requests a re-hearing, after incarceration, and before imposing sanctions for failure to
pay; (3) putting in place procedural protections that aim to ensure that ability to pay hearings are
meaningful; (4) mandating waiver of fines and fees if a person meets bright-line standards for income;
(5) setting statutory guidelines mandating waiver of fines and fees where life circumstances warrant a
presumption of inability to pay; (6) using official tools, such as ability to pay calculators and bench cards
that help judges determine ability to pay; (7) relying on practitioners’ tools that simplify the task for
judges; (8) setting “day fines” that adjust amounts owed based on the person’s income and the severity
of the crime, (9) establishing community service plans (broadly defined) as an alternative to full
payment; (10) establishing “payment plans” that offer another alternative to full payment.

This report builds on the important work that others have done before us, including but
certainly not limited to: First Steps Towards More Equitable Fines and Fees Practices: Policy Guidance on
Ability-to-Pay Assessments, Payment Plans and Community Service by the Fines and Fees Justice Center;
Ten Guidelines on Court Fine and Fees by the American Bar Association; Resource Guide: Reforming the
Assessment and Enforcement of Fines and Fees by the Department of Justice; and Ability to Pay,
prepared for the 22" Annual Liman Center Colloquium. This report seeks to take the field further by
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examining real-world examples of best policies and practices for making ability to pay determinations
when courts set fines and fees. The goal is to make it easier for local governments and advocates
seeking to increase the fairness of their legal systems to find real-world examples that (a) have proven
useful in other places, (b) are potentially replicable, and (c) are available for evaluation.

Il. A National Policy Scourge

There are wide gaps in data that make it hard to estimate how much people owe in outstanding
fines and fees. A recent study of the 25 states that do collect and report data found that in those states
alone, in 2021 people collectively owed at least $27.6 billion in fines and fees debt.?! The Federal
Reserve found in 2020 that six percent of adults—or one in 17 people—report that their family owes
outstanding fines and fees.?? For people with an incarcerated loved one, that number increases to one in
five.?® Fines and fees for even a single minor incident can add up to thousands of dollars. A survey by the
Ella Baker Center of people who owed fines and fees found that the average court-related debt was
$13,607.%* To put that into context, a person earning the federal minimum wage working 40 hours per
week and taking no time off makes only $15,080 per year.

Most people cannot afford to pay these large—and sometimes even comparatively small—court
debts. The Federal Reserve has found that nearly four in 10 Americans cannot afford to pay for a $400
emergency.?® As a result of systemic racism and generational wealth gaps spanning centuries, fewer
than half of Black adults say they have any emergency funds at all.?® Across the country, between 80 and
90 percent of people in criminal court are eligible for a public defender, meaning they are indigent.?’
Nearly half of incarcerated people have individual incomes below $10,000.% But too often courts
impose fines and fees on people who cannot afford payment, without taking a person’s ability to pay
into consideration. In our national research for the Fines and Fees Justice Index we found that only 12
states require judges to conduct ability to pay assessments any time they impose fines or fees.?

. The Costs of Being Too Poor to Pay

Imposing fines and fees that people are unable to afford causes grave harms. Eight in ten people
who owe fines and fees sacrifice basic necessities like food, rent, car payments, and child support in
their attempts to pay them off.3° In Alabama, two thirds of people who owe fines and fees said they had
to turn to faith-based charities or churches for food, which they would not have had to do absent the
court debt.3!

The harmful consequences of unaffordable fines and fees can last for years or even a lifetime.
Studies confirm that fines and fees contribute to the “criminalization of low income defendants,” which
can keep people entangled with the courts for years through warrants and debt collection
proceedings.3? Many people face ruined credit that makes it hard to rent a home or buy a car. Fines and
fees can prevent people from pursuing higher education or building wealth, deepening intergenerational
poverty. In more than half of states, people can have their driver’s licenses suspended for failure to pay,
ironically making it harder—or in some places impossible—to get to work to pay off the debts.?* In some
cases, people make the difficult choice to drive on a suspended license, which can lead to arrest,
incarceration, and further debt.3* In 20 states, outstanding fines and fees can block some people from
exercising the right to vote. In some states, as many as one in two people with outstanding fines and
fees debts have gone to jail because they could not afford to pay.3¢ In short, unaffordable fines and fees
can trap people in deepening cycles of poverty and incarceration that are nearly impossible to escape.



The harms are not limited to the individuals who owe fines and fees. Often, people who are
incarcerated—where on average the pay is between $0.14 and $0.63 per hour for regular prison jobs—
owe fines and fees during their time in prison.3” The money to pay these debts comes out of their
commissary accounts, meaning that money families have scraped together to send to their incarcerated
loved ones to supplement meager prison diets, hygiene products, and stamps or phone calls to stay in
touch instead gets diverted to pay these fines and fees. Studies show that 63 percent of the time,
family members are the ones who are paying back court debts for their loved ones who are
incarcerated.? Of the family members who pay, 83 percent are women.*° Even after people have
returned from incarceration, family members often continue to pay court debts because they know that
failure to do so could send their loved ones back to jail. As a result, families paying fines and fees report
struggling to afford basic necessities like rent and food.**

Iv. Societal Impacts of Unaffordable Fines and Fees

Since the 1980s—when the costs to run courts, law enforcement, and corrections systems
ballooned alongside the rise of mass incarceration—states have increasingly turned to fines and fees to
foot the bill.*? In 1986, for example, just 12 percent of people who were incarcerated were also ordered
to pay fines. By 2014, 66 percent of incarcerated people were ordered to pay fines and/or fees.** The
number and types of fees have also risen substantially.**

Fines and fees, however, are an
incredibly inefficient source of revenue for states
and localities. A study by the Brennan Center for
Justice found that to collect one dollar in fines A StUdy by the Brennan Center for
and fees, counties in Texas and New Mexico on Justice found that one county in
average spent $0.41 on court costs and jail New Mexico spent at least $1.17 for

expenses alone. One county in New Mexico spent dollar it b ht in trvi t
at least $1.17 for every dollar it brought in, every doliar 1t broughtin trying to

meaning that it actually lost money on fines and collect fines and fees.
fees.” By contrast, the IRS spends well under a
penny for every dollar it collects in taxes.®

When police spend their time focused on
fines and fees, it leaves less time for other investigations and can undermine public safety. In fact, cities
that rely heavily on fines and fees for revenue tend to solve violent and property crimes at a lower rate
than cities that focus less on fines and fees.*” Unaffordable fines and fees can drive crime as well.
Surveys in Alabama and New Mexico both show that roughly four in ten people who owe court debt say
they have committed a crime (including but not limited to driving on a suspended license) to help pay it
off.8

The U.S. Department of Justice has recognized the problem. In a Dear Colleague Letter that the
Department of Justice sent to state and local courts across the country in April 2023, the Department
cautioned: “Assessment of unaffordable fines and fees often does not achieve the fines’ and fees’
purpose. In many cases, unaffordable fines and fees undermine rehabilitation and successful reentry
and increase recidivism. And to the extent that such practices are geared toward raising general
revenue and not toward addressing public safety, they can erode trust in the justice system.”*

4



B. ABILITY TO PAY DETERMINATIONS

I Constitutional Underpinnings of Ability to Pay Determinations

The power to collect fines is not infinite. Rather, the 8" Amendment to the U.S. Constitution
prohibits the government from imposing excessive fines, and the U.S. Supreme Court has held that this
prohibition extends to the states as well.® The Supreme Court has held that a fine is unconstitutional
when it “is grossly disproportional to the gravity of the defendant’s offense,” but Supreme Court
litigation focused on the Excessive Fines Clause has been limited.>! Exactly what constitutes an excessive
fine has been left largely open to interpretation by lower courts, as has the question of whether the
Excessive Fines Clause applies to fees.>?

Of the courts that have addressed this question, some state courts have interpreted the
Excessive Fines Clause to mean that courts must consider not only the offense but also the person’s
individual financial circumstances when setting fines. As the Washington Supreme Court has described,
a “number of modern state and federal courts have joined the chorus of legal scholars to conclude that
the history of the clause and the reasoning of the Supreme Court strongly suggest that considering
ability to pay is constitutionally required.”>3

The 14" Amendment establishes an additional limit on fines and fees. The U.S. Supreme Court
has held that the due process and equal protection clauses of the 14th Amendment to the U.S.
Constitution bar courts from “punishing a person for his poverty.”>* In Bearden v. Georgia the Court held
that the government may not incarcerate a person solely because they are unable to pay fines or fees.
The Department of Justice has spelled out that, at a minimum, the holding means that, “State and local
courts have an affirmative duty to determine an individual’s ability to pay and whether any nonpayment
was willful before imposing incarceration as a consequence.”>®

Further, in its Dear Colleague letter, the Department of Justice took this view about conducting
ability to pay determinations for all fines and fees: “Regardless of whether it is constitutionally required,
consideration of an individual’s economic circumstances is a logical approach because fines and fees will
affect individuals differently depending on their resources. When a person already cannot afford a basic
need, such as housing, a fine or fee of any amount can be excessive in light of that person’s
circumstances, and thus may not be appropriate even if it were legally permitted.”>®

1. Abolition of Fees and Right-Sizing of Fines: The Most Direct Approach to Ending Harms

The most direct approach to eliminating the harms of unaffordable fines and fees is to abolish
fees altogether and to right-size fines so that they are more affordable. As a result of tireless work by
advocates, many states in recent years have taken important steps towards ending fees altogether and
right-sizing fines. The Debt Free Justice Campaign, for example, has had wins in a dozen states to limit or
end fines and fees in juvenile courts, and the End Justice Fees Campaign is building momentum to end
legal system fees, as distinct from fines, across the country.>’

In many jurisdictions, however, abolition of fees is far-off at best and fines are routinely
unaffordable. While many seek abolition of fees writ large, stakeholders (advocates, as well as members
of the judiciary, the bar, and the legislature) have an interest in taking interim steps to reduce the harms
of unaffordable fines and fees. Millions of people are being burdened every day by unaffordable fines



and fees, and the recommendations that follow seek to mitigate these burdens. These are important,
interim steps towards the ultimate elimination of fees, as well as the right-sizing of fines so that
punishments are measured, just, and equitable.

. The Justice Index’s Best Policies for Determining Ability to Pay

Recognizing the deep harms caused by unaffordable fines and fees, in 2020 the National Center
for Access to Justice created the Fines and Fees Justice Index, an online tool that measures the degree to
which states have established policies that create a fairer legal system that does not criminalize poverty
when imposing fines and fees, and that ranks the states accordingly.>® In consultation with experts from
around the country, NCAJ identified 17 policies that create more equity in the system and greater access
to justice. In 2020—and again in 2022—NCAJ researched state and local laws in all 50 states and
Washington, D.C., graded the jurisdictions on a scale of 0 to 100 according to how their policies measure
up, and posted the findings and rankings online both to empower and encourage state officials to
establish the selected policies as law.

In the Fines and Fees Justice Index, eight distinct benchmarks (numbered 5 through 12) track the
following essential types of state policies governing ability to pay determinations:

5. Mandatory Ability to Pay Determinations (12 states) - The
state requires courts to conduct an ability to pay determination
whenever they impose fines, fees, costs, surcharges or
assessments.

6. Proof of Willfulness Prior to Incarceration or Sanction (16
states) - The state requires the government to prove that a
person’s failure to pay any fine, fee, cost, surcharge or
assessment was willful, before incarcerating or imposing any
other sanction on an individual for failure to pay.

7. Substantive Standards (12 states) - The state has codified
substantive standards that all state and local courts are required
to use, giving clear guidance to judges on how ability to pay
should appropriately be determined.

8. Presumptions of Indigence (8 states)- The state has codified
standards that trigger a presumption that a person is indigent
and unable to pay fines, fees, costs, surcharges or assessments,
in cases involving a violation of law. This presumption must be
triggered by at least one of the following: receipt of means-
tested public assistance, income below an enumerated
threshold, and/or eligibility for court-appointed counsel.

9. Judicial Discretion (18 states) - The state ensures that all judges
have discretion to waive or modify all fines, fees, costs,
surcharges or assessments based on ability to pay, at imposition
or at any point afterwards.



10. Payment Plans (4 states) - The state mandates that anyone can
choose to pay fines and fees on a payment plan if they cannot
afford to pay immediately, without incurring any additional fees
or interest charges.

11. Day Fines (1 state) - The state has taken one or more specific
steps to mandate, encourage or facilitate courts’ use of
individualized fines (“day fines”) that are scaled according to
both the severity of the offense and the individual’s economic
status.

12. Right to Counsel (25 states) - The state has codified a right to
counsel in all proceedings where a person faces possible
incarceration for failure to pay fines, fees, surcharges and
assessments.>

Using the Fines and Fees Justice Index’s eight ability to pay benchmarks as a starting point, we
have researched state laws and practices that fulfill the vision of the original benchmarks by providing
practical protection to individuals unable to afford to pay fines and fees.

To locate specific policy models of interest, we (1) looked in depth at the laws on the books for
each state that received credit for one of these eight benchmarks; (2) researched caselaw in each state
that requires judges to conduct ability to pay determinations to understand the factors appellate courts
deem sufficient in such cases; (3) conducted an extensive literature review, combing through writings
and studies on ability to pay practices in fines and fees cases across the country; (4) found and read
bench cards that provide guidance to judges about fines and fees; and (5) interviewed practitioners
across the country.

C. SELECTED POLICY MODELS

In our research, we found that no state or locality has established comprehensive policies for
assuring fairness in ability to pay determinations. We did find however, that some states have policies
that stand out as more protective of people’s rights than those in other states, and we also found that,
in some states, advocates are pursuing certain innovative advocacy strategies are an important part of
the landscape.

In the report, below, we have gathered a set of the policy models that impressed us as worthy
of additional investigation and evaluation. Of course, inclusion of a policy in this report does not
guarantee that the particular model is fully implemented in the state, nor that the model, itself, is
capable of fully realizing the goals for which it is intended. Indeed, no matter how good a policy appears
on paper, it will still be important for communities, advocates and officials to hold government
accountable for the practical effectuation of the policy on the ground. Likewise, it remains potentially
valuable to subject all policy models to empirical evaluation.

Nonetheless, all accountability and evaluation — and the rule of law itself -- begins with the
policies, themselves, and what follows are examples of practically useful provisions we located in



statutes, cases, bench cards, interviews and other resources for determining ability to pay that we
identified through our research.

I Discretion: Judicial Authority to Waive or Reduce Fines and Fees

Recognizing that a monetary amount that might be a slap on the wrist to a wealthy person can
create great suffering for a person living paycheck to paycheck, setting fines and fees in line with
people’s ability to pay can reduce harms to low-income individuals and also create greater equity in the
system. It is also beneficial to state and local government revenue. When people are unable to pay the
total charge, they often pay nothing. Some research has found that when fines and fees are pegged to a
person’s means, total revenue for the government, in fact, increases because people generally pay fines
and fees when they are able to do so.®

To limit harms and increase equity, it is
critical for judges to have the ability to waive or
modify all fines and fees. The essential first
step in ensuring any measure of fairness in a
system that imposes fine and/or fees is judicial
discretion in determining the amounts to be
imposed and whether to waive or reduce
monetary sanctions in light of the individual’s
circumstances. When states make fines and
fees mandatory—meaning judges have no
authority to waive or modify them—they
remove the judge’s power to consider the
individual’s circumstances. Two out of three
states impose at least some fines and/or fees
that judges have no power to waive or
modify.®! In some places, mandatory fines can
be as high as $750,000.%2

Fines and Fees Justice Index Benchmark 9: Do judges
have the authority to waive or modify all fines and fees

® ves Partial No

Without judicial discretion to waive or
modify all fines and fees, ability to pay determinations may have limited utility. Understanding what an
individual can afford only helps inject fairness where the law authorizes judges to consider that
limitation when imposing fines and fees. A survey of judges in Washington State, for example, found
that an online “ability to pay calculator” had limited impact because, recognizing the financial
circumstance | like of the people who appeared before them, judges were already waiving all fines and
fees that were discretionary.® This comports with national trends. A study found that roughly 70
percent of people nationwide are unable to pay statutorily set, mandatory fines and fees.®

State laws are most protective when they remove the mandatory requirement from all fines and
fees, giving judges the authority to waive or modify all fines and fees according to the circumstances of
the case. No single statute stood out as exemplary in all regards, but portions of statutes in two states
stood above the rest:

e Judicial Responsibility to Make Ability to Pay Determinations
(Montana): Montana law not only authorizes but requires judges to



waive or modify fines and fees according to ability to pay. It provides
that a judge may not sentence a person to pay costs or fines “unless the
defendant is or will be able to pay them.”®

e Judicial Discretion to Waive or Reduce All Fines and Fees (Rhode
Island): Rhode Island provides clear instructions for judges about how
to proceed: “(a) The payment of court costs, assessments, and fees in
criminal cases shall, upon application or sworn testimony, presented
during sentencing or any time thereafter, be remitted in whole based
on a determination that a defendant is indigent pursuant to the
standards set forth in this section...(b) If a defendant is not indigent, the
payment of court costs, assessments, and fees in criminal cases may,
upon sworn testimony or application during sentencing or any time
thereafter, be remitted in whole or in part by any justice of the superior
or district court or the justice's designee pursuant to a determination of
limited or inability to pay.”®®

1. Timing: Judicial Duty to Hold Ability to Pay Hearings at Critical Times

Giving judges the authority to waive or reduce fines and fees without requiring them to hold
ability to pay hearings means that justice might depend not only on where a person is arrested, and
which judge they appear in front of, but also on how busy the docket is that day—or even whether the
judge is in the mood to hold a hearing. It is, therefore, critical for states to require judges to conduct
meaningful determinations of ability to pay at certain critical junctures in a case: (1) before ordering a
person to pay fines and fees; (2) when a person requests a re-determination; (3) after incarceration; and
(4) before imposing any sanctions for failure to pay.

A. Judicial Duty to Make an Ability to Pay Determination Before Imposing Any Fines
or Fees

Of the states that give judges authority to waive or modify all fines and fees, only some allow
judges discretion prior to setting fines and fees. In other states, judges have authority to waive or
modify fines and fees, but only after the person has failed to pay and is facing sanctions.®” Having
discretion from the outset it critical. Giving judges authority to waive or modify all fines and fees without
requiring them to make an ability to pay determination prior to setting such costs means that people
could still be ordered to pay fines and fees that are well outside of their means. The Department of
Justice has outlined clearly the benefits of requiring judges to make ability to pay determinations prior
to ordering anyone to pay fines or fees: “This approach can conserve court resources by avoiding
subsequent hearings, prevent low-income litigants from experiencing unnecessary hardship when
attempting to make payments they cannot afford, decrease the risk of unnecessary adverse
consequences, and increase the likelihood that litigants have legal representation when navigating these
processes.” %8

Fewer than one in four states, however, require courts to conduct an ability to pay
determination prior to imposing fines, fees, costs, surcharges, or assessments.®® An additional one in
five states require courts to conduct an ability to pay determination before setting fines (as opposed to
fines and fees), and nine other states allow defendants to request an ability to pay determination but do



not require courts to conduct one as of right.”® These latter schemes are better than no judicial
requirement to conduct ability to pay determinations before assessing court financial obligations, but
they are not as protective as requiring courts to conduct ability to pay determinations before they may
order any fines, fees, assessments, surcharges, or other costs.

Laws—including statutes and caselaw requirements—are most protective of people’s rights with
regard to initial ability to pay determinations when they: (1) require judges to conduct an ability to pay
determination before setting any fines, fees, surcharges, assessments, or other costs (as a matter of
right, regardless of whether a litigant requests one); and (2) require judges to do more than just a pro
forma recitation about having considered a person’s ability to pay. Although no state law was exemplary
overall, the following elements of statutes and caselaw standards stand out as the protective of litigants’
rights:

e Judicial Duty to Determine Ability to Pay Before Imposing Fines
and Fees (Washington): In Washington State, the Supreme Court
has created a clear rule about ability to pay determinations: “[A]
trial court has [the] obligation to make an individualized inquiry into
a defendant’s current and future ability to pay before the court
imposes [legal financial obligations].””*

B. Judicial Duty to Make a New Ability to Pay Determinations Upon Request at Any
Time

People lose their jobs or get sick. Rent prices increase. Families have a new baby. Grocery bills
go up. Couples get divorced. For any number of reasons, people’s financial circumstances change—
sometimes quite substantially. In other instances, a person’s financial circumstances may remain the
same but the court’s initial ability to pay determination was simply wrong, and the person cannot
actually afford to pay what was ordered. For all of these reasons, it is important for litigants to have the
right to request a new ability to pay determination after the judge initially orders payments of fines
and/or fees.

It is also critical for judges to inform people of the right to request such a rehearing, and to have
a formal, easily accessible process in place to do so. If someone does not know about a particular right,
it does them little good. In a survey of judges in Washington State—where litigants have the right to
request a new ability to pay determination if they cannot afford to pay—75 percent of judges reported
that litigants only “sometimes” or “rarely” ask them to reconsider fines and fees after imposition. Given
the low rate of re-determination requests, it is perhaps unsurprising that fewer than half of judges said
that they inform defendants at the time of sentencing that they may request a new determination of
ability to pay if their financial circumstances change.’? Further, 85 percent of defense attorneys
surveyed in the state said that there was no clear process for making a new ability to pay determination
in the courts in which they practice.”

Laws that are most protective of people’s rights to request a new ability to pay determination:
(1) allow litigants to request a re-determination at any point after the initial setting of fines and fees; (2)
require judges to inform people of their right to request such a hearing; and (3) have a formal, easily
accessible process in place for people to make such a request. The following laws are exemplary:
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2)

e Notice and Right to Request Ability to Pay Hearing at Any Time
(Oklahoma): In 2023 Oklahoma passed HB 2259, which provides that at
the time of plea or sentencing the court must inform the person that
they may request a cost hearing “if at any time he or she is unable to
pay the court financial obligations, at which point the court may waive
all or part of the debt owed.””* The bill later provides that “upon any
change in circumstances affecting the ability of a defendant to pay, the
defendant may request a cost hearing before the court by contacting
the court clerk. The district court for each county and all municipal
courts shall provide a cost hearing for any defendant upon request,
either by establishing a dedicated docket or on an as-requested basis.””®

e Standardized Form to Request a New Ability to Pay Determination
(Texas). Although it does not apply to everyone who owes fines and
fees, Texas law provides that, when a person is on community
supervision and cannot afford to pay, they can ask a supervision officer
to provide them with a form to request a new ability to pay
determination. The law specifies:

“The Office of Court Administration of the Texas Judicial System
shall adopt a standardized form that a defendant may use to
make a request...for the reconsideration of the defendant’s
ability to pay. The form must include:

1) detailed and clear instructions for how to fill out the form
and submit a request to the court; and

the following statement at the top of the form, in bold type and in any
language in which the form is produced: ‘If at any time while you are on
community supervision your ability to pay any fine, fee, program cost,
or other payment ordered by the court, other than restitution, changes
and you cannot afford to pay, you have the right to request that the
court review your payments and consider changing or waiving your
payments. You can use this form to make a request for a change in your
payments. You cannot use this form to request a change in restitution
payments.””7®

Judicial Duty to Suspend Collection During Incarceration and Determine Ability to
Pay After Release

Many states require people to pay fines and fees during incarceration, meaning that the money
comes out of their commissary accounts or from the extremely meager wages they earn from prison
jobs. The Texas Supreme Court has held that, to recover court fees and costs, the state may garnish a
person’s commissary account—and need not even notify them until after the garnishment has begun.””
Many other states garnish commissary accounts for fines and fees. Some states, however, pause fines
and fees payments until after a person exits jail or prison— a far less harsh policy. But many people
exiting prison have little to no ability to pay fines and fees. Indeed, fines and fees debt owed by people
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returning from prison often leads to cycles of incarceration and poverty—and to further distrust of the
legal system.’®

Rights protective laws provide that the state: (1) pauses payment of fines and fees during
incarceration; and (2) requires courts to conduct an ability to pay determination after a person exits
prison and before requiring them to begin post-incarceration payments. Indiana’s law is better than
others, even though it is not mandatory and only applies to fines post release:

e Suspension of fines and fees payments during incarceration and ability
to pay determination post release (Indiana). Indiana law provides that
“A court may impose a fine and suspend payment of all or part of the
fine until the convicted person has completed all or part of the
sentence. If the court suspends payment of the fine, the court shall
conduct a hearing at the time the fine is due to determine whether the
convicted person is indigent.””®

D. Judicial Duty to Determine Ability to Pay Before Imposing Sanctions for Failure to
Pay

The U.S. Supreme Court has held that “if the State determines a fine or restitution to be the
appropriate and adequate penalty for the crime, it may not thereafter imprison a person solely
because he lacked the resources to pay it.”8° The Department of Justice has interpreted the Court’s
ruling this way: “[S]tate and local courts have an affirmative duty to determine an individual’s ability to
pay and whether any nonpayment was willful before imposing incarceration as a consequence.”8!

The procedural protections that states provide, however, vary. Less than one third of states
require the government to prove that the person’s failure to pay was willful before ordering
incarceration. Other states place the burden on the person to prove that their failure to pay was not
willful.82 Beyond incarceration, the Department of Justice recommends that courts make a
determination of whether a persons’ failure to pay was willful before imposing any sanctions for failure
to pay. Specifically, it has advised courts: “[W]e recommend that courts conduct a willfulness analysis
and apply Bearden’s balancing framework before imposing other adverse consequences that implicate
liberty or property interests on an indigent criminal defendant for nonpayment. As the U.S. Supreme
Court has recognized, non-carceral penalties ‘may bear as heavily on an indigent accused as forced
confinement.””

As with the elimination of fines and fees, the most direct approach to addressing the harms of
incarceration for failure to pay is to eliminate incarceration as a possible sanction. State laws that are
most protective of people’s rights in this area: (1) prohibit incarceration as a possible sanction for failure
to pay fines and fees, whether willful or not; and (2) require courts to conduct meaningful ability to pay
determinations before ordering other sanctions for failure to pay:

e Elimination of Incarceration Altogether (Delaware). Delaware law
provides, clearly and simply: “No person sentenced to pay a fine, costs
or restitution upon conviction of a crime shall be ordered to be
imprisoned in default of the payment of such fine, costs or
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restitution.”®

e Courts Are Required to Make an Ability to Pay Determination Before
Imposing Sanctions for Failure to Pay on Time (Oklahoma). Oklahoma
law provides that if a court clerk finds that a person is delinquent on
paying fines and fees, rather than imposing penalties, the court shall set
a cost hearing “to determine if the defendant is able to pay.”®°

e Courts Are Required to Make an Ability to Pay Determination Before
Imposing Sanctions for Failure to Pay on Time (Washington State).
Washington State law provides, “The court shall not sanction a
defendant for contempt based on failure to pay fines, penalties,
assessments, fees, or costs unless the court finds, after a hearing and on
the record, that the failure to pay is willful. A failure to pay is willful if
the defendant has the current ability to pay but refuses to do so.”%

1. Procedure: Judicial Duty to Provide Procedural Protections in All Ability to Pay
Proceedings

Procedural protections are important to ensure that any time judges make an ability to pay
determination, they consider the person’s individual circumstances. Without that, judges could simply
check a box to indicate that they had considered ability to pay without undertaking a meaningful
determination.

A. Judicial duty to put ability to pay findings on the record

Until recently, for example, judges in Texas could—and often did—include boilerplate language
to indicate that they had considered the person’s ability to pay, such as, “After having conducted an
inquiry into Defendant's ability to pay, the Court ORDERS Defendant to pay the fines, court costs,
reimbursement fees, and restitution as indicated above and further detailed below.”®” There was an
assumption in place that a judge had conducted an ability to pay determination. To rebut that
presumption, the person “had to affirmatively prove that the ability-to-pay inquiry was not held off the
record.”8® To address this issue, in 2021 Texas amended its law to require judges to conduct ability to
pay determinations on the record before ordering people to pay fines.%

e Judicial Duty to Consider Evidence and Put Findings on the Record
(Oklahoma). Oklahoma law helps to ensure that ability to pay
determinations are meaningful by providing that judges must put their
findings on the record: “Any order of the court, whether there be a court
reporter in attendance or not, shall be reduced to writing and filed of record
in the case. The order shall set forth the findings of the court regarding the
defendant's ability or inability to pay the fine and/or costs, the refusal or
neglect to do so, if that be the case, the amount of the installments and due
dates, if so ordered, and all other findings of facts and conclusions of law
necessary to support the order of the court.”® Oklahoma also provides a
good example of the ways a judge may gather evidence to make an ability
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to pay determination: “In determining the ability of the defendant to pay
court financial obligations, the court may rely on testimony, relevant
documents, and any information provided by the defendant. In addition, the
court may make inquiry of the defendant and consider any other evidence
or testimony concerning the ability of the defendant to pay.”*!

B. Judicial duty to make clear and definite findings of fact

To ensure that judges conduct a meaningful ability to pay determination—and that their
decision is appealable—it is important for the judge to include their findings of fact in the
record.

e Judicial Duty to Make Clear and Definite Findings of Fact Based on
Evidence (Ohio). Ohio specifies that “If a court or magistrate determines
after considering the evidence presented by an offender, that the offender
is able to pay a fine, the determination shall be supported by findings of fact
set forth in a judgment entry that indicate the offender's income, assets,
and debts, as presented by the offender, and the offender's ability to

pay.”®

C. Judicial duty to appoint counsel for party facing potential incarceration or
sanction

An important procedural protection for litigants appearing in court is the right to have an
attorney appointed free of charge. A meta study looking at research on the impact of counsel in civil
cases generally found that people with an attorney were anywhere from eight to 200 times more likely
to prevail as people without a lawyer.?® In ability to pay proceedings, an attorney can help people to
present evidence about their inability to pay; understand often complex rules, including whether they
have a right to request a reduction or an alternate method of payment; protect their constitutional and
other legal rights; and understand any orders from the judge. Nevertheless, half of states do not provide
a right to counsel in fines and fees cases even when someone is facing incarceration for failure to pay.®*
And, no state provides a right to counsel in basic fines and fees proceedings (outside of the context of
contempt), including when a person requests a new hearing, after incarceration, on ability to pay, and
including when a person is facing other sanctions for failure to pay, such as the suspension of a driver’s
license.

e Judicial Duty to Appoint Counsel, as of Right (Massachusetts).
Massachusetts provides an example of a strong right to counsel law when a
person faces incarceration for failure to pay: “A court shall not commit a
person to a correctional facility for non-payment of money owed if such a
person is not represented by counsel for the commitment proceeding,
unless such person has waived counsel. A person deemed indigent for the
purpose of being offered counsel and who is assignhed counsel for the
commitment portion of a proceeding solely for the nonpayment of money
owed shall not be assessed a fee for such counsel.”®®> A stronger protection
still would be the codification of a right to counsel for all fines and fees
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hearings—or, at least, for every hearing in which sanctions are possible, not
just when a person faces incarceration.

Iv. Indigency: Waiver of Fines and Fees When a Person Cannot Afford to Pay

Even when states authorize judges to waive or modify fines and fees and require them to make
ability to pay determinations, the laws often provide little guidance about what factors to consider (or
omit from consideration)—and how to set appropriate fines and fees once a judge has considered those
factors.

Hawaii, for example, simply provides that, “In determining the amount and method of payment
of a fine, the court shall take into account the financial resources of the defendant and the nature of the
burden that its payment will impose.”® Like Hawaii, most states do not direct a particular outcome —
such as waiver, reduction, or other result — based on the considered factors.

Several states, however, have created bright-line rules for when a judge should presume that a
person is unable to afford to pay and should, therefore, waive all fines and fees. These include when a
person’s income falls below a designated threshold, when a person receives public benefits, or when a
person has certain other life circumstances, such as being committed to a state mental hospital or living
in subsidized housing.

A. Waiver if income below bright line financial eligibility standard: 200 percent of
the federal poverty line

Tens of millions of Americans are poor. In 2022, 37.9 million Americans—or 11.5 percent of the
total U.S. population—were living below the federal poverty level.®” Today, that level is $30,000 per year
for a family of four.%® A greater percentage of people who owe fines and fees, however, may be living
below the poverty level. In California, of the 66,000 people who applied for traffic ticket relief online, 88
percent reported that their income was below the federal poverty level.%

Six states—Georgia, lllinois, Mississippi, Oklahoma, Rhode Island, and Washington—have
codified a definition of indigence that triggers a presumption that a person is unable to pay some or all
fines and fees. Of those, lllinois, Rhode Island, and Washington direct judges to waive costs if they find
that the person is indigent.'® Oklahoma provides that if a person meets the standard set forth for being
“unable to pay,” the person “shall be relieved of the debt by the court through a hardship waiver of the
court financial obligations, either in whole or in part.” %! Georgia directs judges to “waive, modify, or
convert” fines and fees if a person on community supervision is found to be “a significant financial
hardship or inability to pay or that there are any other extenuating factors which prohibit payment or
collection”.1%2 Mississippi, by contrast, bars incarceration for failure to pay fines and fees if the court
finds that the person is “indigent.” 1%

Income is one way to measure indigence. Of the small set of states that define indigence for
purposes of waiving some or all fines and fees, most include the person’s income level in relation to the
federal poverty level as part of the definition. lllinois sets the highest income threshold, providing that
an “indigent person” is a person whose “available personal income is 200% or less of the current poverty
level” unless the court determines that the person’s non-exempt assets are “of a nature and value that
the court determines that the applicant is able to pay the assessments.” 104
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Critics, however, argue that the federal poverty level is extremely outdated. It is still pegged to
"three times the cost of a minimum diet in 1963," (italics added) when it was created. Advocates for
updating the federal poverty line explain that its spending assumptions are based on people’s lives six
decades ago, and it does not take into account that families spend a much higher percentage of their
income on rent today than in the past.'% Experts have found that if the same calculation actually
reflected today’s cost of living, the poverty line would be three times higher than it is.’®® As such, many
people living above—and even well above—the federal poverty level still have little to no disposable
income.

For that reason, the Fines and Fees Justice Center recommends that states use the “Very Low
Income Limit” set by the Department of Housing and Urban Development instead of the federal poverty
line when setting guidelines about ability to pay.'” The HUD standard is updated yearly and sets
different numbers for each state—and each county—based on average income in the location.!% To
date, however, no state has adopted the HUD income limits as part of their statutory waiver eligibility
standard. The Montana Supreme Court has adopted a Bench Card that instructs judges across the state
to use the HUD guidelines as the basis for a complete waiver of both fines and fees.2% Although the
Bench Card concepts are not yet incorporated into statutory law, they identify an approach that usefully
articulates a bright line financial eligibility standard.

2023 Poverty Guidelines: 48 Contiguous States (all states except Alaska and Hawaii)

Per Year

Household/

Family Size 25% 50% 75% 100% 125% 130%  133% 135% 138% 150% 175% 180% 185% 200%
1 53,645 %7,290 %10,935 $14,580 518,225 518,954 519,391 $19,683 %20,120 521,870 525,515 526,244 526,973 529,160
2 54,030 %9,860 %14,790 19,720 524,650 525,636 526,228 $26,622 %27,214 529,580 534,510 535,496 536,482 539,440
3 56,215 512,430 518,645 524,860 531,075 532,318 533,064 $33,561 534,307 537,290 543,505 544,748 545,991 549,720
4 $7,500 515,000 $22,500 530,000 $37,500 539,000 539,900 540,500 541,400 545,000 $52,500 554,000 555,500 $60,000
5 58,785 $17,570 $26,355 $35,140 543,925 545,682 546,736 547,439 548,493 552,710 561,495 563,252 565,009 570,280
6 $10,070 $20,140 $30,210 540,280 550,350 $52,364 553,572 554,378 $55,586 560,420 570,450 572,504 574,518 580,560
7 $11,355 522,710 534,065 545,420 556,775 559,046 560,409 561,317 562,680 568,130 579,485 581,756 584,027 590,840
8 512,640 $25,280 537,920 550,560 563,200 565,728 567,245 568,256 569,773 575,840 588,480 591,008 $93,536  5101,120
9 513,925 527,850 541,775 $55,700 569,625 572,410 574,081 575,195 576,866 583,550 597,475 5$100,260 5$103,045 5111400
10 515,210 530,420 545,630 560,840 576,050 579,092 580,917 582,134 583,959 591,260 5106,470 5$109,512 $112,554 5121680
11 516,495 532,990 549,485 $65,980 582,475 585,774 587,753 589,073 $91,052 598,970 5115465 5$118,764 $122,063 5131960
12 517,780 535,560 553,340 $71,120 588,500 592,456 594,550 496,012 498,146 5106,680 5124460 5$128,016 $131,572 5142,240
13 519,065 538,130 457,195 576,260 595,325 599,138 5101,426 5102,951 5105239 5114,390 5133,455 $137,268 $141,081  5152,520
14 520,350 540,700 561,050 581,400 5101,750 5105,820 $108,262 5109,890 $112,332  $122,100 5142 450 5146,520 5150,590 5162, 800

Source: https://aspe.hhs.gov/sites/default/files/documents/1c92a9207f3ed5915ca020d58fe77696/detailed-guidelines-
2023.pdf

Laws that provide the greatest protection: (1) set the highest income level below which judges
must presume that a person is unable to afford to pay; and (2) require judges to waive fines and fees
entirely if the person meets that income threshold.

e  Presumption of Waiver for Income Below 200 Percent of Federal Poverty
Line (lllinois). lllinois law provides that “If the court finds that an applicant is
an indigent person, the court shall grant the applicant a full assessment
waiver exempting him or her from the payment of any assessments.” 10 |t
defines “indigent person,” in part, as someone whose “available personal
income is 200% or less of the current poverty level.” 11!
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e  Presumption of Waiver for Income below the “Very Low Income Limit” set
by the Department of Housing and Urban Development (instead of the
federal poverty line) when determining ability to pay (Montana).!*? The
HUD standard is updated yearly and sets different numbers for each state—
and each county—based on average income in the location.** The Montana
Supreme Court has adopted a Bench Card that instructs judges across the
state to use the HUD guidelines as the basis for a complete waiver of both
fines and fees.! See also, below (discussing Bench Cards)

B. Relying on Receipt of Public Benefits as a Shortcut to Determine Eligibility for
Waiver

States also presume a person to be indigent and, therefore, unable to afford to pay fines and
fees if they receive means-tested public benefits. The federal government and states have created
public benefits programs to help people with very low income levels to pay for essentials of living, such
as food, housing, health insurance, and more. To qualify, people must apply and meet financial cut-offs.
Receipt of these benefits means that a government agency has tested the person’s means and has found
that the person needs financial assistance to meet basic needs. As the Department of Justice has
written, waiving fines and fees for people who receive public benefits “is logical” because “individuals
who cannot afford to pay for their basic needs also cannot afford to pay fines and fees out of their
already insufficient incomes.”*® Including receipt of public benefits in the definition of indigence for
purposes of waiving fines and fees also “conserves court resources by removing the obligation to
conduct duplicative ability to pay assessments.”11¢

Laws that provide the greatest protections (1) include the greatest range of means-tested public
benefits in their definition of indigence, and (2) provide that judges should waive all fines and fees if a
person receives means-tested public benefits.

e Presumption of Waiver for a Person Who Receives Public Benefits
(lllinois). As detailed above, lllinois provides that a court shall grant full
waiver if a litigant is an “indigent person.” In addition to the income cutoff,
[llinois also defines an “indigent person” as someone who receives
“assistance under one or more of the following means-based governmental
public benefits programs: Supplemental Security Income; Aid to the Aged,
Blind and Disabled; Temporary Assistance for Needy Families; Supplemental
Nutrition Assistance Program; General Assistance; Transitional Assistance;
or State Children and Family Assistance.” !’

e Presumption of Waiver for a Person Who Receives Public Benefits, Broadly
Defined (Washington). Washington State defines “indigent” for purposes of
waiving fines and fees as including a person who receives “Temporary
assistance for needy families, aged, blind, or disabled assistance benefits,
medical care services under RCW 74.09.035 [including people who are not
eligible for Medicaid or other federal medical care but they are, for
example, victims of human trafficking], pregnant women assistance
benefits, poverty-related veterans' benefits, food stamps or food stamp
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benefits transferred electronically, refugee resettlement benefits, Medicaid,
or Supplemental Security Income.” 8

e Presumption of Waiver for a Person Who Receives Public Benefits Based
on a Disability (Oklahoma). In addition to other public benefits, Oklahoma
provides that a court must a presume a person is unable to pay if they have
been “designated as totally disabled by any federal, state, or tribal disability
services program, including but not limited to military disability, Social
Security Disability Insurance, Supplemental Security Income, or tribal
disability benefits.” 11

C. Judicial Duty to Waive Fines and Fees Based on a Person’s Life Circumstances

In addition to an income cut-off and receipt of public benefits, some states include in their
definitions of indigence (or otherwise in a presumption that a person is unable to pay) consideration of
certain health and living statuses. Oklahoma, for example, provides that a court should presume a
person is unable to pay if they receive “subsidized housing support through the Housing Choice Voucher
program, the United States Department of Housing and Urban Development, or other state, local, or
federal government housing subsidy program.”*?° Washington includes in its definition of “indigent” a
person who is “involuntarily committed to a public mental health facility,” as well as a person who “is
homeless or mentally ill.” 12

In addition, a number of states use “substantial hardship” or “undue hardship” either in their
definitions of indigence or in statutes regarding ability to pay determinations more generally. There is no
consistent definition, but Texas provides one that is fairly broad. It provides that, in determining
whether a person will face undue hardship if ordered to pay a fine or to complete community service in
lieu of paying the fine, the court may consider a person’s “(1) significant physical or mental impairment
or disability; (2) pregnancy and childbirth; (3) substantial family commitments or responsibilities,
including child or dependent care; (4) work responsibilities and hours; (5) transportation limitations; (6)
homelessness or housing insecurity; and (7) any other factor the court determines relevant.”!??

Laws that are most protective in this regard (1) provide the broadest definition of life
circumstances that require waiver of fines and fees; (2) require waiver if a judge finds that a person
meets the definition; and (3) include judicial discretion to waive or reduce fines and fees if the judge
finds that they would result in “undue” or “substantial hardship.” The following are examples of such
laws:

e Requirement to Waive Fines and Fees if a Person Has Been Committed
to a Mental Health Facility (Washington). In its definition of “indigent”
(and, therefore, eligible for waiver of fines and fees), Washington State
includes a person who has been “involuntarily committed to a public
mental health facility.”?

o Requirement to Provide Relief from Fines and Fees if a Person is Living
in Subsidized Housing (Oklahoma). Oklahoma law provides that
“defendants in the following circumstances are presumed unable to pay
and eligible for relief,” if they receive “subsidized housing support
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through the Housing Choice Voucher program, the United States
Department of Housing and Urban Development, or other state, local,
or federal government housing subsidy program.”1%

e Requirement to Waive Fines and Fees if Payment Would Cause Undue
Hardship (lllinois). lllinois includes in its definition of “indigent person”
eligible for waiver of fines and fees a person who “in the discretion of
the court [is] unable to proceed in an action with payment of
assessments and whose payment of those assessments would result in
substantial hardship to the person or his or her family.”?°

V. Statutory Guidelines: Judicial Considerations for Determining How Much a Person
Should Pay

In the absence of an indigency standard, or in circumstances in which the person is not indigent,
a person may still be unable to pay, in whole or in part. However, apart from the few mandates to waive
costs when a person is found indigent, as discussed above, there is little to no articulation of a standard
of need that directs an outcome about what a person should pay, or be excused from paying. Without
codified rules on how judges must conduct such inquiries, the factors they must take into consideration,
and the way in which they must determine ability to pay once the evidence is in hand, judges could
reach wildly different conclusions. When there is little to no standardization, justice can depend not on
equity or fairness, but on where a person happens to get a ticket, which particular judge happens to be
hearing cases the day of their hearing, or even the judge’s mood at the time.

Studies show that, without a clear standard, the decision-making by judges varies widely (as one
might expect). In Tennessee, for example, a state without any such standard, judges in 14 counties
waive the fee to appoint a public defender less than 10 percent of the time, while judges in 19 counties
waive it more than 90 percent of the time.?® North Carolina requires judges to consider ability to pay
before setting many fines, fees, assessments, and other legal financial obligations. A recent study,
however, found that judges in that state waive the financial obligations less than four percent of the
time. In 16 counties, judges waive these charges less than one percent of the time, making waiver
practically nonexistent.?’

Percent of Cases in Which Public Defender Fees Were Waived (2020)

|, o [

Judicial District Borders

% of Public Defender
Fees Waived:

H 5 Lowest: =10%(14 counties)
1. Crockatt 100% 4. Hamblen 0.5% 10-30% (15)
1. Fayeiia 100% 84, Coffes 0.5% : 30 50% (18)
1. Hardeman 100% 94. Humphrays 0.5% Statewide: 48% P |71 50.70% (13)
1. Moare 1008 94. Obion 0.1% T0-20% (16)
5. Macon 98.9% 85. Hancock 0.0% =80%(19)

Source: The Sycamore Institute's analysis of data from the Tennessee Administrative Office of the Courts (30)
The Likelihood of Judges Waiving the Public Defender Fee in Tennessee Varies Widely
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What follows are various examples of factors and income brackets that states have
created to help judges in determining ability to pay, and the amount that people may be
directed to pay. (In a subsequent section, we also discuss additional tools, not yet codified in
state statutory law, but that some states are using to make these determinations). It is the rare
policy that has the potential to provide clear, helpful guidance that leads judges to equitable,
fair, and consistent outcomes across cases.

A. States Codify Factors for Courts to Consider in Determining Ability to Pay

A dozen states have codified factors that courts may or must consider in determining ability to
pay.1® In some states, however, these factors only come into play if a court is considering whether to
incarcerate people for failure to pay.!? The factors broadly fall into three categories: (1) income and
assets; (2) debts and expenses; and (3) life circumstances. In addition to wages, income sources that
some states require judges to consider include public benefits, child support, alimony, retirement
income, and income from other family members. Assets include real or personal property, ability to
access credit, and assets generally. Notably, Oklahoma stands out as more protective than other states
because it specifically provides that judges may not consider money that is essential for meeting a
person’s—or their family’s—basic needs, including: (a) child support income; (b) any monies received
from a federal, state, or tribal government need-based or disability assistance program; or (c) assets
exempt from bankruptcy.*°

Factors Judges Must Consider When Determining Ability to Pay

Income and assets Status Debts and Expenses

mousehal sbiigations expenses
4 Physical or o fie.
% af Realor  |Ablity to |Financial | members mental dependent [Sheter restitution,

State Benefits [level |e Assets | s i propenty |credit |generaly |famiy |3 i Histary conditions abiity |generally |generally |support  |mortgage) |Utiities |Food |costs |ete)

Public  [poverty |Incom Child Retiremen |personal |access  [resources [and/or Public health Eaming (Expenses [Debts  |sfchid  |(rentor Medical | counseling, |e:

Vehicle
se

aifarnia x 125%

c
Calorado x 200%[x
[

With regard to debts and expenses, states vary widely in what they require judges to consider.
California, for example, does not require judges to consider debts or expenses at all.!3! Some states
provide that judges should consider expenses and debts generally, while others enumerate more
specific debts and expenses that judges should factor into their determination. These include financial
obligations to children and other dependents; medical costs; rent or mortgage payments; monthly bills,
including food, utilities, and clothing; vehicle expenses; and case-related expenses, including restitution,
costs of court-ordered programs, and more.

In certain circumstances, it can be important for judges to consider expenses. When a person
with an income well above the poverty line, for example, has large medical debts that mean they have
no disposable income, they should be able to present that information to the judge for consideration. In
general, however, requiring judges to consider expenses when determining ability to pay can raise two
issues. First, it can open the door to bias and judgments about how a person spends their money, as was
the case in lllinois where the judge routinely assumed that people could afford to pay if they smoke
cigarettes. Second, requiring people to prove expenses with bills and receipts can mire the process in
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paperwork, bogging judges down in paperwork and creating a risk that they will lose the forest for the
trees.

With regard to life circumstances, states enumerate a broad range of factors. Some states
require judges to take into account the person’s employment status, employment history, earning
ability, and/or “employability.” A few states require judges to take into consideration a person’s physical
or mental health conditions. And two states—Colorado and Washington—require judges to consider a
person’s housing status, including whether the person is unhoused or living in public housing.

With very limited exceptions, as explored below, states do not provide guidance to judges about
what to do when they have considered the enumerated factors, which means that itemization of factors
commonly have limited practical utility. However, laws that are most protective of people’s rights: (1)
include the broadest considerations about a person’s employment status, health, and other life
circumstances; and (2) exclude from consideration income and assets that the government or other
courts have already deemed are necessary for the person to pay for basic necessities for themselves and
other family members (i.e. public benefits and child support). Although no single state law was
exemplary, Oklahoma provides the best example of factors to consider when determining ability to pay:

e Specific Factors for Judges to Consider in Determining Ability to Pay
(Oklahoma). Oklahoma provides the strongest guidance about what courts
must—and may not—consider when determining ability to pay: “In
determining the ability of a defendant to pay, the court shall consider the
following factors:

individual and household income,

household living expenses,

number of dependents,

assets,

child support obligations,

physical or mental health conditions that diminish the ability to

generate income or manage resources,

g. additional case-related expenses to be paid by the defendant, and

h. any other factors relevant to the ability of the defendant to pay.

"m0 o0 oo

In determining the ability of a defendant to pay, the following shall not be

considered as income or assets:

a. child support income,

b. any monies received from a federal, state, or tribal government need-
based or disability assistance program, or

c. assets exempt from bankruptcy.” 32

B. States Codify Income Brackets to Reduce Amounts, Addressing the Cliff Effect

Indigence standards are essential in providing a bright line for judges to use in waiving all fines
and fees if a person falls below a particular income level establishing indigency. But they also can create
injustice in the form of a cliff effect for those with income levels that miss the line by a fraction. In such a
legislative scheme, a person whose income falls $10 below the indigency cut-off might owe no fines and
fees, while a person whose income is just $15 higher but above the cut-off might have to pay the full
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amount, with no relief. In states that authorize judges to adjust amounts owed, judicial discretion can
address this problem, but states may also elect to codify bracketed income levels that make eligibility

cutoffs more humane.

Income Brackets to Determine Percentage Reduction in Fines and Fees
(lllinois). lllinois provides clear income brackets for judges to use in
modifying assessments when a person does not meet its definition of
indigence. Specifically, the law provides:

If the court finds that the applicant is an indigent person, the court shall
grant the applicant a full assessment waiver exempting him or her from the
payment of any assessments. The court shall grant the applicant a partial
assessment as follows:

(A) 75% of all assessments shall be waived if the applicant's available
income is greater than 200% but no more than 250% of the poverty level,
unless the applicant's assets [that are not exempt, as explained below] are
such that the applicant is able, without undue hardship, to pay the total
assessments.

(B) 50% of all assessments shall be waived if the applicant's available income
is greater than 250% but no more than 300% of the poverty level, unless the
applicant's assets [that are not exempt] are such that the court determines
that the applicant is able, without undue hardship, to pay a greater portion
of the assessments.

(C) 25% of all assessments shall be waived if the applicant's available income
is greater than 300% but no more than 400% of the poverty level, unless the
applicant's assets [that are not exempt] are such that the court determines
that the applicant is able, without undue hardship, to pay a greater portion
of the assessments. 33

The exemptions referenced include, for example, interest in a home up to $15,000; interest in a
motor vehicle up to $2,400 and up to $4,000 in other property.3* The law also exempts from
consideration the money the person receives from public assistance; veteran’s benefits; disability,
illness, or unemployment benefits; alimony, support or maintenance “to the extent reasonably
necessary for the support of the debtor and any dependent of the debtor;” an award from crime victim’s
reparations; a life insurance payment also “to the extent reasonably necessary for the support of the

debtor any dependent of the debtor;” and more.

135

VI. Tools: Official Tools (Not Yet in Statutory Law) for Determining How Much a Person

Should Pay

Some states have created additional tools that are being used in practical ways to make
determinations that individuals unable to afford payment should be entitled to waiver or to reductions
of fines and fees. These include online software tools, a state-created ability to pay calculator, and

official court bench cards.
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A. Courts Use an Online Tool That Allows Litigants to Apply for a Reduction of Fines

Beginning as a pilot in some courts in California in 2019 (and statutorily required
statewide by mid-2024), MyCitations allows people with traffic citations to request online (1) a
reduction in the price of a traffic ticket, (2) a payment plan, (3) community service in lieu of
payment, or (4) more time to pay.*® The tool, which was developed and is maintained by the
Judicial Council, asks litigants questions about income, benefits, household size, and expenses.
The tool is novel not only because of the dynamic aspects of its software, but also because it
incorporates a standard that determines whether and how much to reduce the payments
otherwise owed. Thus, it applies standard reduction rates to the amount a person owes if (1) the
person receives public benefits, or (2) the person falls below a certain percentage of the federal
poverty level.

By state law, the tool must recommend at least a 50 percent reduction in price if the
person receives public benefits, but local courts can choose to set the tool to recommend a
greater reduction in price. Furthermore, the law provides that, at minimum, courts must take
into consideration whether a person’s income is lower than 125 percent of the federal poverty
level.’®” Based on local policy choices a court could, for example, set the tool to reduce the
ticket price by 60 percent if the person is on public benefits or their income falls below 125
percent of the federal poverty level, and by 50 percent if their income falls between 125 and
200 percent of the federal poverty level. The results are then submitted to a judge, who makes a
final decision. Research shows that 97 percent of the time judges’ orders fell within $10 of the
tool’s recommendation. ! As with Illinois’s stepped brackets, however, MyCitations does not
assess how much an individual can afford to pay. Instead, it provides a percentage reduction in
the overall cost, which could still be high if the original ticket was high. Furthermore, with an
income cutoff of 125 percent of the federal poverty level, MyCitations provides partial relief
when people in other states would receive full waiver.

Nevertheless, MyCitations not only provides relief for individuals, but it has also been
shown to improve collections. When people were ordered to pay $300 or less, collections nearly
doubled.'* Additionally, locales were most successful at collecting fines and fees when monthly
installments were set at $25.14°

B. Courts Use a State-Created Ability to Pay Calculator

Ability to pay calculators can improve court efficiency by streamlining judicial decision-making,
help tailor fines and fees more closely to what people can afford to pay (as opposed to an across-the-
board standard reduction, like in lllinois and in California with MyCitations), and make judicial decisions
on fines and fees more uniform. Very few states, however, provide calculators for judges to use when
determining how much to order a person to pay in fines and fees.#!

Ability to pay calculators can take into consideration a person’s income, assets, expenses, and
life circumstances and then provide judges with a clear recommendation about the amount of fines and
fees a person can afford to pay. In 2018 Washington State created an “LFO [Legal Financial Obligations]
calculator” that judges can use when determining ability to pay.'*? The tool identifies for judges which
fines and fees apply to a given charge, distinguishing between which costs are mandatory and which
may be waived or suspended under the law. The tool then walks the judge through an ability to pay
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evaluation to determine if the person meets the statutory bright line standard of indigence, and reminds
judges that they must waive non-mandatory fines and fees if the person meets the standard. For people
who are not indigent, the tool then helps judges to “find an appropriate payment plan amount. In real
time, the user can see the total minimum monthly payment and the time it would take a defendant to
pay off the total amount.”%3

Washington

recruited ten judges for “I was always very aware of fines and fees, but now, it
a year-long pilot study

of the calculator. Judges really dawned on me how many people in my

in the pilot program courtroom can’t pay. This has been very eye opening
found the calculator how dire people’s financial situation is.”

useful in (1) . .

understanding which -Washington State judge

legal financial

obligations they had to impose for each charge, and which were optional; (2) understanding how long it
would take a person to pay off a given amount on a payment plan so they could set a reasonable
amount; and (3) helping to articulate to the person exactly what they owe.'** Judges also said that the
tool helped to make their questioning about a person’s ability to pay more formal and more consistent
across cases. Importantly, however, most Superior Court judges indicated that the calculator itself had
limited utility because most people who appeared before them were indigent, so they were going to
order the mandatory minimum regardless.'® (In 2023 Washington partially addressed this issue by
amending its law to require judges to waive assessments that were formerly mandatory—including a
$500 assessment for each felony conviction—"if the court finds that the defendant, at the time of
sentencing, is indigent.”1%¢) One judge, however, had this to say about the tool: “I was always very
aware of fines and fees, but now, it really dawned on me how many people in my courtroom can’t pay.
This has been very eye opening how dire people’s financial situation is.” %’

C. Courts Use Bench Cards to Determine Amounts to Order or Waive

Few states have statutes that provide indigency standards or lay out factors for judges to
consider in setting fines or fees—and fewer still provide guidance in the statutes about what judges
must or even may do once they have considered those factors. Bench cards sometimes attempt to fill
that void. There are at least 20 bench cards—whether for all judges statewide or created by smaller
jurisdictions—that touch on what a judge should do when considering ability to pay, and after
determining ability to pay. Very few bench cards provide clear guidance about what judges must or even
may do once they have considered a person’s financial circumstance, but some do provide useful
guidance:

e Guideline: fines and fees should be no more than 10 percent of net
monthly income (North Carolina). The bench card in Mecklenburg County
District Court in North Carolina provides guidance for judges on how to
calculate ability to pay. It states that, “The monthly payment amount for
[legal financial obligations] should be set to a level proportionate to the
individual’s ability to pay and to the offense. Guideline: 10% of net monthly
income after basic living expenses.” 148
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e Guideline: people should be able to keep at least $217.50 per week
(Michigan). Michigan’s bench card provides guidance about how much
money should be exempted from fines and fees payments. The bench card
refers judges to the Michigan Supreme Court Ability to Pay Workgroup
ability to pay calculator, which provides that at minimum judges should
allow individuals to keep $217.50 per week (the equivalent of 30 hours
earned at the federal minimum wage).*

e Presumptions of waiver for indigence

One Two Three Four (Montana). A new bench card in Montana
Expense Person Persons Persons Persons reminds judges that, under the |aw’ they
Food $466 §777 $936 $1,123 may not impose fines and fees unless the
Housekeeping sa7 580 sss $90 person is or will be able to pay. It lays out a
supplies presumption of inability to pay, which
Apparel & services - . . s252 requires w‘jalve‘r ?f all fines and fees,. if the

person (a) is eligible for representation by a

Personal care 543 578 $91 597

public defender; (b) receives needs-based
public assistance; (c) earns less than 100%
of HUD’s “very low income” limit; (d) spent
Total $841 $1,389 $1,700 $1,993 time in a residential mental health facility in
the last six months; (e) has a
developmental, total, or permanent disability; (f) is a minor; (g) has
experienced homelessness in the last 12 months; (h) is “currently in
custody, sentenced to custody for at least 6 months, or released from a
term of jail/prison within the last 12 months;” or (i) is a full-time student.*®

products & services

Miscellaneous 5189 5309 $381 5431

VII. Practitioners’ Tools: Advocates’ Approaches are Helping Courts Determine Ability to
Pay

In the absence of meaningful ability to pay determinations codified in state law, practitioners
have created their own tools to assess a
client’s ability to pay and advocate for a
waiver or a reduction. The following are examples of tools that advocates have created that may be
replicable in other jurisdictions.

Source: IRS Collection Financial Standards

A. A Practitioner-Created Ability to Pay Calculator Lowers the Burden of Proving
Expenses (lowa)

Providing documentation of monthly expenses—which many courts ask about in determinging
ability to pay—is often difficult, particularly if people are unhoused or moving often and have trouble
keeping documents with them. Even when people do not move often, it can be hard to keep and tally
grocery bills and other costs of basic living supplies. Rent bills can be hard to come by for people who
pay in cash and have no formal bills issued. Recognizing this challenge, Alex Kornya, the Litigation
Director and General Counsel of lowa Legal Aid, created an online ability to pay calculator that auto-
populates with expense assumptions the Internal Revenue Service uses in determining how to collect
back taxes. ™!
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The online tool, abilitytopay.org, asks litigants to enter basic information, including: Where do
you live? How many people are in your household? How many cars do you have? It then asks about the
person’s total income, both from wages and from benefits. It also asks about expenses that are
particular to that person, including child support payments, back taxes, consumer debt, and other court
debts. Instead of asking a person to provide information about and prove all of their monthly expenses,
the tool uses assumptions from the IRS’s Collections Financial Standards, findings that the IRS has made
about how much an average household that size—in that particular county—spends. The IRS has
created and made public national standards for five basic necessities that it uses when calculating
people’s ability to pay back taxes: food, housekeeping supplies, apparel and services, personal care
products and services, and miscellaneous.™? It has also created standards for each individual county
about average costs of housing and utilities; *3 the cost of owning and operating vehicles in each region
of the country;** and national standards for out-of-pocket healthcare costs.>

The abilitytopay.org tool auto-populates with each of these numbers, greatly reducing the
burden for litigants to try to estimate—or prove—how much they spend on each of these necessities
each month. If the person spends more than the IRS Collections Financial Standards provide for any of
the monthly expenses, the person has the option of entering the actual number instead, and providing
documentation of their higher expenses.'>® The tool then calculates how much a person can pay
monthly, based on how much disposable income that person has, and generates an affidavit that the
person can submit to the court. Because most litigants have no disposable income, the tool most often
recommends a payment plan of $1 per month, which, Kornya says, creates accountability but is
manageable for people with even the most modest means.**’

B. “Hardship Is Not a Number” Offers a Narrative that Promises Fairer
Determinations (Oklahoma)

“Hardship is not a number. It's a story,” said Ed Wunch, an attorney at Legal Aid in Oklahoma
who represents people in cost hearings when they have been unable to pay fines and fees and become
delinquent. Mr. Wunch has developed a questionnaire that he provides to litigants to help understand
the personal dimensions of their hardship. The form asks about receipt of public benefits—which would
make a person eligible for waiver under Oklahoma’s indigency standards adopted in 2023 —but it goes
on to ask questions that could help succinctly to paint a compelling picture of the person’s financial
circumstances for the judge. These include:

e Have you ever used a food pantry or food donation service? When?

e When was the last time you stayed with family or friends because you could not afford
housing?

e What is the highest paying job you have ever had? What is the highest paying job you
have had since incarceration?

e What was the last emergency you faced where you needed money? How much did it
cost and were you able to get it?

Mr. Wunch then uses the answers in this questionnaire and, during a cost hearing, asks the
judge to swear the person in so the judge can hear about their living circumstances directly. He
sometimes submits the person’s social security earnings history or benefits verification letters, but
mostly relies on their stories. Bills, he said, are too long and judges often get bogged down in the weeds
of computing how much people owe.
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Mr. Wunch said that the first hearing he ever did was with a mother of four children who earned
so little that she received the Earned Income Tax Credit. She had used some of the money from her EITC
to pay off some of her fines and fees already, so Mr. Wunch was not asking for a waiver—he was asking
for the judge to reduce the fines and fees to what the woman had already paid. In a short hearing, the
judge heard about how paying off the remaining fines and fees would mean that the woman’s children
would have to go without food. The judge waived the remaining fines and fees.

After the passage in 2023 of HB 2259, which requires all counties in Oklahoma to hold cost
hearings at least once per month, Mr. Wunch has started to provide trainings to judges and other
practitioners across the state to replicate the kind of ability to pay considerations he has been relying on
over the past years.

VIII. Day Fines: An Alternative Formula for Setting Fines Based on Income and Severity of
Crime

In place of the fixed-fine system used in the United States, where people owe the same amount
no matter their financial resources, many places in Europe and South America use a “day fine” system to
determine what a person is able and obligated to pay.>® Although the specifics of each system differ,
day fines are calibrated to a person’s level of income. In Germany, for example, each offense is assigned
a number of “fine units”—from 5 to 360—indicating the seriousness of the offense. To set a fine, a court
determines a person’s daily income and multiplies the “fine units” by the amount of income the person
brings home in a day. So, for example, a person charged with an offense worth 10 fine units who makes
€100 per day would owe €1,000, while a person who makes €50 per day would owe €500.>°

The theory of day fines is that they help to ensure that punishments are felt more equitably. On
one end of the spectrum, people with low incomes will not be as harmed by penalties that in a set fine
regime like those used in the United States would impose fines they could not afford. On the other end
of the spectrum, day fines create a greater—and more rational—deterrent effect for people with high
incomes, who might be able to pay a routine fixed fine with little effective penalty.®°

Beginning in the 1980s, some U.S. jurisdictions experimented with day fines, including Staten
Island, New York; Maricopa County, Arizona; Bridgeport, Connecticut; Polk County, lowa; several
counties in Oregon; Milwaukee, Wisconsin; and Ventura County, California.'®* Research on these pilot
programs showed that in addition to their other virtues, they had the potential to increase local
revenues, both by increasing collection rates and reducing the costs of collecting unpaid debt and
enforcing sanctions.®? Judges were able to ascertain people’s income and set fines accordingly.® So
why did these experiments with day fines largely end in the United States? As one scholar explained,
these experiments were launched in the 1980s and 1990s, a time when tough-on-crime policies had
reached their peak and when there was little appetite for less punitive criminal legal policies.

Today, Oklahoma is the only state with a statewide day fines law on the books. It provides that
when a judge orders a suspended sentence, the court may order a person “to pay day fines not to
exceed fifty percent (50%) of the net wages earned. For purposes of this paragraph, ‘day fine’ means the
offender is ordered to pay an amount calculated as a percentage of net daily wages earned.”
Practitioners in Oklahoma, however, report that day fines there are seldom, if ever, ordered. The New
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York City Council has recently begun to consider making a fresh start of these experiments in the form of
a possible day-fine program for civil violations in the city.6®

IX. Community Service: Services, Education and Other Activities Offer Alternatives to
Payment

When people cannot afford to pay fines and fees immediately, waiver or modification of the
amount is justified. Some courts have balked at the notion of waiving fines and fees entirely,
arguing that doing so might mean that people who are unable to afford to pay will not be held to
account.®” To address this concern—and to provide greater flexibility for judges to match penalties
to the particular circumstances of the case—some states have pursued alternatives to paying fines
and fees up front in full. The U.S. Supreme Court has recognized that community service is one such
option, stating: “Given the general flexibility of tailoring fines to the resources of a defendant, or even
permitting the defendant to do specified work to satisfy the fine . . . a sentencing court can often
establish a reduced fine or alternative public service in lieu of a fine that adequately serves the State’s
goals of punishment and deterrence.”%®

The Department of Justice has recommended that states adopt a wide and flexible definition of
community service because “jurisdictions that adopt expansive definitions of ‘community service’ are
better able to ensure that the service a court assigns does not inadvertently impose a greater burden
than the financial penalty the service replaced. What’s more, jurisdictions with flexible definitions have
the benefit of being able to offer options that further rehabilitative goals and improve public safety.”%

Giving people the option to participate in court-ordered programs, education, and community
service in lieu of paying fines and fees can be beneficial to people who are unable to afford to pay—but
only when there are strong guardrails in place to ensure that the options are fair and reasonable.
Without safeguards in place, as the Department of Justice has recognized, community service orders can
“exact a financial consequence if individuals are required to pay costs for participation, take unpaid
leave from their jobs, pay for childcare, or miss educational opportunities to fulfill it. And if the available
alternatives are limited, disproportionate, or imposed without regard for an individual’s circumstances,
they can have the unintended consequence of imposing a greater burden on the defendant than the
original fine.”7°

Ordering community service in lieu of paying fines and fees can become particularly unfair to
litigants when participants are credited towards paying down fines and fees at a low hourly rate. In
Virginia, for example, people who complete community service to pay down fines and fees in some
jurisdictions are credited at minimum wage, $7.25 per hour.'’? At such a low rate—and with no
statutory cap—it could take people years to work off their debts, hampering their abilities to focus on
remunerative work, spend time with family, and get and stay healthy. The punishment can also become
grossly disproportionate to the crime.

For that reason, the Missouri judiciary’s bench card provides an important warning for judges
considering ordering community service in lieu of fines and fees: “Caution: Hours ordered should be
proportionate to the violation and take into consideration any disabilities, driving restrictions,
transportation limitations, and caregiving and employment responsibilities of the individual.” Similarly,
the Department of Justice has cautioned that “jurisdictions that receive federal financial assistance must
also ensure that individuals with disabilities can access community service options, including by making
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reasonable modifications to community service requirements, and that litigants who have limited
English proficiency have meaningful language access to community service activities.” 1’2

Policies regarding community service as an alternative to paying fines and fees are strongest
when they: (1) include a broad definition of community service so that judges may order programs and
services that help to create stability in people’s lives; (2) take into account a person’s life circumstances
when deciding whether to order community service and how much; (3) allow litigants to elect to
complete community service in lieu of paying fines and fees; and (4) place a time limit on the community
service requirement. The following are exemplary:

e Broad Definition of Community Service and Authority to Waive It (Texas).
The Texas Code of Criminal Procedure provides the broadest definition of
“community service” of any state law reviewed. Its definition includes
attending “a work and job skills training program; a preparatory class for the
high school equivalency examination...; an alcohol or drug abuse program; a
rehabilitation program; a counseling program, including a self-improvement
program; a mentoring program; or any similar activity.””® Texas also
provides that a court may waive not only fines but also community service
in lieu of fines if such community service would pose an “undue hardship.”
In considering whether the person would face an undue hardship, the court
may consider the person’s “(1) significant physical or mental impairment or
disability; (2) pregnancy and childbirth; (3) substantial family commitments
or responsibilities, including child or dependent care; (4) work
responsibilities and hours; (5) transportation limitations;(6) homelessness or
housing insecurity; and (7) any other factor the court determines
relevant.” 4

e Another Broad Definition of Community Service (Michigan). The Michigan
Supreme Court Ability to Pay Workgroup recommends that judges consider
at least the following alternatives to payment: “Community service; Good
grades; Completion of a class or program; School attendance; Painting a
mural in a courthouse or youth center; Teaching music; ‘Find out what the
obligor is passionate about or likes to do and figure out a creative way for
him or her to channel that talent in a positive light within his or her
community. It gives the obligor a great sense of accomplishment and makes
them feel like he or she is a part of the community.””"®

e High Reimbursement Rates and Caps on Community Service Requirements
(Multnomah County, Oregon). Every two months, Legal Services Day, a
program created by the Multnomah County District Attorney’s Office, gives
people relief from outstanding fines and fees. The program, which is
voluntary, gives people $100 of credit towards their fines and fees for every
hour of community service or treatment they complete, up to 80 hours.
After a person has completed 80 hours of services or treatment, any
remaining balance of fines and fees is waived.’®
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X. Payment Plans: Alternative Approaches to Full Payment Up Front

Many states allow judges to order people to pay fines and fees in installments or payment plans,
but few states require judges to offer that option in every case. Nebraska, for example, only allows
judges to order payment in installments if the court finds “that an offender is financially unable to pay []
fines or costs in one lump sum but is financially capable of paying in installments.”*”” Fewer still provide
the option of a payment plan without an additional fee. At least nine states charge people for entering
into payment plans.'’® Some states impose late fees and other penalties if the person misses a payment.
A survey in California, for example, found that 71 percent of people on a payment plan had incurred a
late fee, which is $100.17°

In addition to participation and late fees, interest can mean that people on payment plans pay
more over time than people who can pay upfront. In Washington State, for example, until 2018 the
state charged 12 percent interest on fines and fees.'® The Supreme Court there found that “on average,
a person who pays $25 per month toward their LFOs [Legal Financial Obligations] will owe the
state more 10 years after conviction than they did when the LFOs were initially assessed. Consequently,
indigent offenders owe higher LFO sums than their wealthier counterparts because they cannot afford
to pay, which allows interest to accumulate and to increase the total amount that they owe.” 8!

As with overall determinations of ability to pay, it is important for states to set clear standards for
judges to use in setting payment plan amounts so that they fall within a person’s monthly ability to pay. A
study in California found that when courts set payment plans at $25 per month, almost half of people paid.
By comparison, when courts set monthly payment plans at $50, payment rates dropped to just 27 percent.182

Ultimately, though, the utility of payment plans is limited unless courts first determine a person’s
ability to pay and set the overall amount accordingly. Even if monthly payment amounts are within reach,
and no additional charges are imposed, without a cap on the total amount due, people could be in debt for
years. A study of MyCitations in California found that “while payment plans offer litigants short-term relief
by easing the pressure that fine and fee obligations place on their monthly incomes, the total amount a
litigant is ordered to pay is what is most strongly associated with successful case outcomes.” 183

Only four states mandate that anyone can choose to pay fines and fees on a payment plan if
they cannot afford to pay immediately, without incurring any additional fees or interest charges.®
Rights-protective statutes regarding payment plans: (1) allow anyone to opt to use a payment plan; (2)
require judges to complete an ability to pay determination and modify the overall amount owed before
creating the payment plan; (3) cap monthly payments; and (4) do not charge late fees, participation
fees, or interest. The following provide strong examples:

e Caps on Monthly Payment Amounts (Florida). Florida provides a good
example of providing guardrails for judges in setting monthly payment plans
(although it does not require judges to lower the total amount due so that
people do not have to pay for years). The state recently enacted a law that
provides that “A monthly payment amount, calculated based upon all fees
and all anticipated fees, service charges, court costs, and fines, is presumed
to correspond to the person’s ability to pay if the amount does not exceed
the greater of: a. Two 2 percent of the person’s annual net income...; or b.
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Twenty five dollars.” 18

o New Determination of Ability to Pay—Not Punishment—If a Person Misses
a Monthly Payment (Oklahoma): In Oklahoma, anyone can opt to pay fines
and fees in installments. A person is considered delinquent if their
installment payment is more than 90 days past due. The court clerk must
review cases for delinquency once every six months, notify the court about
who is delinquent, and then the court must set a cost hearing to determine
the person’s current ability to pay, at which point the court can modify the
monthly payments, and waive or modify the total amount due. Once a
hearing date has been set, “all court financial obligations shall be suspended
until the cost hearing has been held.” 8¢

e Courts not Permitted to Charge Interest, Payment Plan Fees, and Late Fees
(Delaware). Delaware provides a good example of a law barring judges from
charging interest or additional fees for payment plans or late payments. The
law provides that

(3)a. A court may not impose an additional fee for any of the
following:

1. The payment of a fine, fee, cost, assessment, or
restitution that is made at designated periodic intervals.

2. Alate payment of a fine, fee, cost, assessment, or
restitution.

3. Supervision by probation of the payment of a fine, fee,
cost, assessment, or restitution.

b. A court may not charge interest for a payment of a fine, fee,
cost, assessment, or restitution that is made late or at
designated periodic intervals.

c. A court may not charge a convenience fee for a payment
made at a court designated payment kiosk or through an
Internet-based court payment system.

(4) A court may not charge a penalty, assessment, or fee to a
defendant for a capias issued due to the defendant’s

nonpayment of a fine, fee, cost, assessment, or restitution.” 18’

D. CONCLUSION

Millions of Americans are burdened by outstanding fines and fees that they are unable to pay.
Meaningful ability to pay determinations can reduce the resulting harm and create greater equity in the
criminal legal system. Yet courts don’t reliably make ability to pay determinations. Also, when judges do
make such determinations, they either must rely on their own ad hoc criteria (which can be rife with
bias) or on policies that are incoherent, incomplete, and largely invisible to the public. Although no state
has yet created a system that is worthy of replication in its entirety, states that are looking to improve
their systems can look to innovations in other states for inspiration. Over the last few years, there has
been tremendous progress in eliminating criminal court fees altogether and rightsizing fines. Hopefully,
the examples set forth here will help to continue the momentum towards decriminalizing poverty.
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